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Court of Appeals of the District of Columbia 


No. 6040. 

District of Columbia, a Municipal Corporation, Appellant, 

vs. 

Bernard Chessin. 


a 


Supreme Court of the District of Columbia. 

Law. No. 79774. ! 

I 

Bernard Chessin, Plaintiff, 

7 

vs. 


District of Columria, a Municipal Corporation, 


Defendant. 


United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme C|)urt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Declaration. j 

Filed June 12, 1931. 

I 

In the Supreme Court of the District of Colombia. 

Law. No. 79774. 


Bernard Chessin, Plaintiff, 
vs. 

District of Columbia, a Municipal Corporation, Defendant. 

The plaintiff, Bernard Chessin, sues the defendant, the 
District of Columbia, a Municipal Corporation, by reason 
of the following facts: 

1—6040a 
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DISTRICT OF COLUMBIA VS. BERNARD CHESSIN. 


1. On, to-wit, the 7th day of January, 1929, Mary Chessin, 
who was then and there the lawful wife of Bernard Chessin, 
the plaintiff, was riding in an automobile along and upon 
the public streets and thoroughfares in the District of Co¬ 
lumbia, near the intersection of 16th and Irving Streets, 
Northeast. 

♦ 

2. The plaintiff avers that it was the duty of the said 
defendant to use due and proper care to keep the said streets 
and thoroughfares in a reasonably safe and proper con¬ 
dition for lawful use of vehicles passing over and upon the 
same. 


3. The plaintiff avers that upon the day and year afore¬ 
said in the said streets at the said intersection there were 
deep holes or depressions or gutters, which rendered the 
said streets dangerous and unsafe for travel upon the 
same. 


4. The plaintiff avers that the said condition of the said 
streets had remained the same for a long space of time, 
to-wit, for more than a month, and that the said defendant 
had notice of the said condition of the said streets or bv the 
exercise of due and proper care would have had notice 
1 hereof. 


5. The plaintiff avers that notwithstanding the duty of 

the said defendant aforesaid, it did not use due and 
2 proper care to maintain the said streets in a reason¬ 
ably safe condition for travel thereupon, and negli¬ 
gent lv and carelesslv failed so to do, and bv reason whereof, 

i • • * % 

as the said wife of the plaintiff was riding in an automobile 
along and upon said streets, at the said intersection, at a law¬ 
ful, moderate and proper rate of speed, by reason of the said 
hole, depression or gutter, and by reason of the said dan¬ 
gerous condition of the said streets occasioned therebv, the 
said wife of the plaintiff was thrown violently against the 
top, sides and floor of the said automobile, and seriously, 
dangerously and permanently injured. 

6. The plaintiff avers that by reason of the premises his 
said wife suffered injuries in and about her eyes, her head, 
skull, and body; suffered internal injuries, suffered a frac¬ 
ture of bones in her body, suffered a severe nervous shock, 
and by reason j thereof suffered great physical pain and 
mental anguish and will in the future continue so to suffer, 
and is permanently injured, disabled and disfigured. 
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7. The plaintiff avers that by reason of t|he premises, 
for a long space of time, to-wit, from the 7th clay of Janu¬ 
ary, 1929, to the date of the filing of this suit, tljie said plain¬ 
tiff has been deprived of the services, sociejtv, and con¬ 
sortium of his said wife. 

That the plaintiff, in consequence of the said injuries to 
his said wife, has paid out and expended, and incurred obli¬ 
gations in large sums of money in an endeavor to have his 
said wife cured of her said injuries aforesaid, and has 
expended large sums of money, and incurred obligations 
in large sums of money for nurses and servants, for hos¬ 
pital expenses, expenses of X-rays, physician^, medicines, 
rest cures and has been compelled to expend l^irge sums of 
money in payment of the expenses of his saidl wife at san¬ 
itariums, at resorts and at places other than j his home in 
the District of Columbia, at which places;it was neces- 
3 sary for her to be as a part of treatmenjs prescribed 
by physicians. And the plaintiff aver^ that in the 
future he will be obliged to expend large suijis of money 
and incur obligations in large sums in an endeavor to effect 


a (lire for his said wife; to relieve her suffe 


ring; to im¬ 


prove her health; and to have her properly treated by rea 


aforesaid, 
claims dam- 
.00) Dollars 


son of the said injuries so sustained by her as 
Wherefore the plaintiff brings this suit and 
ages in the sum of Twenty Thousand ($20,00(} 
besides costs. 

T. MORRIS WAMFjLER, 
JOSEPH C. TURCQ, 

Attorneys for\ Plaintiff. 

Motion for a Bill of Particulars . 

Filed July 3, 1931. 


i 

Comes now the defendant, by counsel, and moves the 
Court to require the plaintiff to file a Bill of Particulars 
and 

(1) State the nature and extent of the injuries alleged 
to have been sustained by the wife of the plaintiff to her 
eyes, head and skull; and require the plaintiff tp state what 
part of the “body” is alleged to have been injured, and the 
nature and extent of such injuries; and to stat^ the nature 
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and extent of the “internal injuries” alleged to have been 

sustained by the wife of the plaintiff, and to state what 

“bones in her bodv” were fractured. 

*> 

(2) Require the plaintiff to state the amount of money 
alleged to have been expended and paid out by the plaintiff 
for (a) doctors, (b) hospitals, (c) X-rays, (d) physicians, 
(e) medicines, (f) sanitariums, (g) rest cures. 

WILLIAM W. BRIDE, 

w. 

Corporation Counsel , D. C.; 

R. E. LYNCH, 

Assistant Corporation Counsel , D. C., 

Attorneys for Defendant. 

4 Memorandum of Court. 

Filed September 25, 1931. 

******* 


The motion for bill of particulars is granted, with leave 
to plaintiff, if he desires, to thereafter tile a further bill 
of particulars covering only matters occurring after the 
filing of the original bill of particulars. 

September 25, 1932 1. 

i JESSE C. ADKINS, 

Justice. 

Bill of Particulars. 


Filed October 1,1931. 


The plaintiff, for bill of particulars with respect to the 
nature and extent of the injuries sustained by his wife, and 
mentioned herein, are as follows: 

1. Fracture of the skull. 

Marked swelling of the superficial tissues of the right 
eye, with eechymosis of the right upper lid. 

Injury to right eye, causing difficulty in opening eye 
lids. Nature and extent of injury to eye not as yet defi- 
nitelv determined. Hemorrhage of the right eve. 

Injury to the lower end of the sternum and sternal ends 
of the left 5-fi-7th ribs. 
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Injury to the third and fourth lumbar vertebra. 

Injury to the left eye. Nature and extent of which is 

not vet definitelv determined. 

* * 

Injury to the abdomen and chest and over tike spine and 
lumbo-sacral juncture. 

The plaintiff’s wife suffered from ihock, from 
5 cerebral concussion; subconjunctival hemorrhage of 
the eyes and fracture at the base of tlije skull. 
From all of which above injuries the patient |ias suffered 
from the date of the accident alleged in the declaration to 
this date, and will continue in the future to suffer there¬ 
from. 


The nature and extent of all of the injuries above men¬ 
tioned have not as yet been definitely determined. 

2. With respect to the money alleged to have been ex¬ 
pended and paid out by the plaintiff for (a) doctors, (b) 
hospitals, (c) X-rays, (d) physicians, (e) medicines, (f) 
sanitariums, (g) rest cures, the plaintiff is unable to make 
the distinction asked for by the defendant between money 
paid out for doctors and physicians, and being unable to 
make this distinction the plaintiff is compelled to state the 
amount of money paid out for medical service^ to doctors 
of medicine. 

Amount paid to; 


(a) Doctors of medicine. 

(b) Hospitals . 

(c) X-rays . 

(d) Physicians: See (a) Doctors of medicine. 

(e) Medicines . 

(f) Sanitariums . 

(g) Rest cures . 


$4,060.00 

526.00 

90.00 


300.00 

145.00 

1,640.00 


The plaintiff states that he is advised and believes, and 
therefore avers that he will be required to p^y out and 
expend large sums of money for medical and othqr expenses 
for his wife as long as she may live, which expenses are 
occasioned by the injuries complained of in the declara¬ 
tion. I 


T. MORRIS WAMPEER, 
JOSEPH C. TURCOJ 

Attorneys for plaintiff. 
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6 Pleas. 

Filed October 6, 1931. 

**#•### 


1. The defendant, District of Columbia, for a plea to the 
declaration filed herein, savs that it denies that at the time 
and place in said declaration mentioned, there were any 
deep holes or depressions, or gutters, which rendered the 
streets named in said declaration dangerous or unsafe for 
travel, as therein set forth. 

2. And for a further plea to said declaration, defendant, 
District of Columbia, savs that it denies that it had anv 
notice or knowledge, or that by the exercise of due and 
proper care it would have discovered any dangerous or 
unsafe condition at or near the location in said declaration 
alleged. 


3. And for a further plea to said declaration, defendant, 
District of Columbia, denies that it failed to exercise due 
and proper care to maintain in a reasonably safe condition 
for travel thereupon the said streets mentioned in the dec¬ 
laration, or any portion thereof; and said defendant further 
denies that the plaintiff’s wife sustained injuries as alleged 
in the declaration as the result of any failure on the part 
of this defendant to exercise reasonable care to keep the 
said public streets set forth in the said declaration in a 
reasonably safe condition for vehicular traffic thereupon. 

4. And for a further plea to the declaration defendant, 
District of Columbia, says that it is without sufficient knowl¬ 
edge to either admit or deny the allegations of the 

7 said declaration as to the extent of the injuries there¬ 
in described, and the loss of service, society and con¬ 
sortium of the plaintiff’s wife, as alleged in the declaration. 

5. And for a further plea to the declaration, defendant, 
the District of Columbia, is without sufficient knowledge or 
information as to the money expended, or obligations in¬ 
curred by the plaintiff, and states that any injuries received 
by the plaintiff's wife were not caused by any negligence 
on the part of the defendant, the District of Columbia. 

6. And for a further plea to said declaration defendant, 
the District of Columbia, says that the alleged injuries to 
plaintiff’s wife were caused by the vehicle in which plain¬ 
tiff’s wife was a passenger being driven into and across a 
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certain gutter running along the side of 16th Street, North¬ 
east, and across Irving Street at the intersection of said 
Irving Street and said 16th Street; that the s^id roadway 
and gutters adjacent thereto at the intersection of 16th and 
Irving Street, Northeast were designed and constructed by 
a competent engineer of the Engineer Department of the 
District of Columbia and the said gutters were of a reason¬ 
able and proper depth, taking into consideration the safety 
of the public, the construction of the roadway anti the drain¬ 
age of the surrounding area. Said roadway ind gutters 
were maintained in a reasonably safe conditiqn. 

7. And for a further plea to the declaration defendant 
says that the accident and alleged injuries sustained by the 
plaintiff’s wife were caused by the negligence of the opera¬ 
tor of the said motor vehicle in which the plaintiff’s wife 

was a passenger in that the said operatof of the mo- 
8 tor vehicle did not comply with the regulation, Ar¬ 
ticle VIII, Section 10, Paragraph (g) of the Traffic 
and Motor Vehicle Regulations for the District of Colum¬ 
bia, then in force and effect in the District of Columbia 
pertaining to headlights required on automobiles operated 
in the District of Columbia—said regulation b^ing as fol¬ 
lows : 

l 

“(g) Construction, Arrangement, and Adjustment.—The 
head lamps and head-lamp devices shall be so constructed, 
arranged, and adjusted that they will at all tijmes under 
normal atmospheric conditions produce ample driving light 
so as to reveal any person, vehicle, or other substantial 
object the size of a small child on the street 200 t'eet ahead, 
except when the motor vehicle is operated on ii street so 
well lighted that any substantial object on the street 200 
feet ahead is clearly discernible when the head [lamps are 
dimmed or when the vehicle is coming over the brow of a 
hill or under other circumstances which would [throw the 
full beam upward so as to produce glaring <^r dazzling- 
light. Head lamps shall not project a glaring or dazzling 
light to persons approaching or to persons whom such lights 
may approach.” 

8. For a further plea to the declaration defendant says 
that the accident and alleged injuries sustained by the plain¬ 
tiff’s wife were caused by the negligence of the operator 
of the said motor vehicle in which the plaintiff’s wife was 
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a passenger in that the said operator did not comply with 
the Act of Congress, approved March 3, 1925, and amend¬ 
ments thereto, then in force and effect in the District of 
Columbia, with relation to reckless driving, and the driver 
of said motor vehicle operated the same in a negligent and 
reckless manner. 

9. For a further plea to the declaration defendant says 
that the accident and alleged injuries sustained by the plain¬ 
tiff’s wife were caused by the negligence of the operator 
of the said motor vehicle in which the plaintiff’s wife was 
a passenger in that the said operator did not comply with 
the regulations, Article XI, Section 13, Paragraph 
9 (k), of the Traffic and Motor Vehicle Regulations for 

the District of Columbia, then in force and effect, 
pertaining to keeping a motor vehicle under proper control 
at all times so as not to injure persons or property—said 
regulation being as follows: 

“(k) No motor vehicle shall be operated with merchan¬ 
dise on the fenders or hood of said motor vehicle so as to 
obstruct the view of the operator. An operator shall pay 
strict attention to traffic on the highways and shall at all 
times be in position for emergency control of said motor 
vehicle.” 

Wherefore plaintiff says it is not liable for the alleged 
injuries complained of in the declaration. 

WILLIAM W. BRIDE, 
Corporation Counsel , D. C.; 

R. E. LYNCH, 

B., 

Assistant Corporation Counsel , D. C., 

Attorneys for the Defendant. 

Joinder of Issue. 

Filed October 8, 1931. 

******* 

The plaintiff joins issue on the pleas of the defendant 
filed herein. 

T. MORRIS WAMPLER, 
JOSEPH C. TURCO, 

Attorneys for Plaintiff. 
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Notice of Trial . 

To Messrs. Bride & Lynch, 

Attorneys for Defendant: 

Please take notice that the issue joined herein will be 
tried at the next term of Court. 

T. MORRIS WAMPLER. 
JOSEPH C. TURCO. 

10 Note of Issue. 

The style of this suit is as above set forth. T. Morris 
Wampler and Joseph C. Turco are the attorneys for the 
plaintiff and Messrs. Bride and Lynch are thk attorneys 
for the defendant. 

Supplemental Bill of Particulars. 

Filed April 1, 1933. 


* 


* 


The plaintiff specifies as a bill of particulars supple¬ 
mental to the original bill of particulars filed herein the 
following which has accrued and arisen subsequent to the 
25th day of September, 1931, and files this supplemental 
bill of particulars by virtue of leave given tlie plaintiff 
in the order of the Court entered herein on tlnp said 25th 
day of September, 1931. 

Expenses of the plaintiff’s wife taking a rest ciire at Pen 
Mar, Pennsylvania, from June 25th, 1932, to ISeptember 


12th, 1932, together with expenses of her dau 
accompanied her . 


ghter, who 
. . $444.00 


T. MORRIS WAMPLER, 
JOSEPH C. TURCO, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, April j 3, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 
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Comes now the parties hereto by their respective attor¬ 
neys of record and a jury of good and lawful persons of 
this district, to wit: Linwood T. Folk, James G. Raley, 
Charles H. Gerner, James H. Shelton, W. Edward Gan¬ 
non, Clarence N. Burton, Charles G. Slauson, Nor- 
11 man W. Fields, Charles L. McDonald, Edward A. 

Dent, Wm. K. Ryan and Charles F. Applegate, who 
are duly sworn to well and truly try the issue herein joined, 
and after this cause is heard in part the jury is respited 
until tomorrow morning at ten o'clock. 

Tuesday, April 4, 1933. 

By order of ithe Associate Justices, Jennings Bailey, 
Jesse C. Adkins, O. R. Luhring, James M. Proctor and 
Joseph W. Cox, of the Supreme Court of the District of 
Columbia, these Divisions are opened by proclamation of 
the United States Marshal, pursuant to rule of Court. 
******* 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard in part the jury is again re¬ 
spited until tomorrow morning at ten o’clock. 

! ADKINS, 

Justice. 


Wednesday, April 5, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

******* 


Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard in part the jury is again respited 
until tomorrow morning at ten o’clock. 


12 Thursday, April 6, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

******* 

Come again the parties hereto in manner as aforesaid 
and the same jury that was respited yesterday and after 
this cause is further heard and given to the jury in charge 
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they upon their oath say they find for the plaifitiff in the 
sum of Two Thousand Three Hundred Sixty-npie Dollars 
($2,369.00) as expenses and Two Thousand Six Hundred 
Dollars ($2,600.00) for loss of consortium. 

Motion for a New Trial. j 

Filed April 11, 1933. I 

# # # * # # I * 

Comes now the defendant, by counsel, and moves the 
court to set aside the verdict in the above entitled cause 
rendered by a jury on the 6th day of April, 1933. and "rant 
and award a new trial, and for grounds of said motion states 
the following: 

(1) The court erred in refusing to grant the jmotion for 
a directed verdict in favor of the defendant: 

(a) At the close of the plaintiff’s case. 

(b) At the close of the entire case. 

(2) The court erred in admitting the testimony of the 
plaintiff’s witnesses concerning the employment of servants 
and compensation paid servants, as well as evidence of the 
loss of the society and consortium of plaintiff’s wife. 

(3) There was insufficient evidence to submit the question 
of loss to the plaintiff of the society and consortium of his 

wife, or the necessity of payment of servants. 

13 (4) The court erred in receiving in evidence testi¬ 

mony of the plaintiff's witnesses tending to show 

the existence of a main trunk pipe of storm wgter sewer 

, i 

svstem. 

* 

(a) The testimony was not proper rebuttal. 

(b) The testimony was not a contradiction or such a sub¬ 
stantial contradiction as to warrant its reception in evi¬ 
dence and its admission had a tendency to causij confusion 
and divert the real issue upon which the jury w^s required 
to pass. 

(c) The testimony was prejudicial to the defendant in 
that it diverted the issue presented by the pleadings and 
created a tendency of having the jury pass upon the ques¬ 
tion as to whether or not the District of Columbia used the 
best available means or methods of making the streets safe. 

(5) The verdict was excessive. 
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(6) The court erred in admitting the testimony over the 
defendant’s objections and refusing to receive evidence 
over the defendant’s objections. 

(7) The court erred in refusing to instruct the jury as 
requested in its written instructions presented to the court. 

(8) The court erred in refusing to instruct the jury on 
the so-called plan doctrine. 

WILLIAM W. BRIDE, 

Corporation Counsel , D. C.; 

ED. W. THOMAS, 

Assistant Corporation Counsel, D. C.; 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant. 

14 Supreme Court of the District of Columbia. 

Tuesday, May 2, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

• #**#*• 

Upon consideration of the motion filed herein, for a new 
trial, the same having been duly argued, it is ordered that 
said motion be, and the same is hereby overruled, and 
judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendant herein the sum of Four Thousand Nine Hundred 
Sixty-nine Dollars ($4969.00) with interest thereon until 
paid, together with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torney of record, in open Court, notes an appeal to the 

Court of Appeals of this District. 

» 

Assignment of Errors. 

Filed May 16,1933. 

• **•*#• 

Comes now the defendant, the District of Columbia, by 
counsel, and assigns as errors committed bv the trial court 
the following: 
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I. In holding that the witness Anderson was a qualified 
expert on highway construction and grades in the District 
of Columbia. 

i 

:2. In ruling that the witness Anderson was competent to 
give an opinion on the proper method of highway construc¬ 
tion in the District of Columbia. 

3. In permitting the witness Anderson to give the gen¬ 
erally accepted rule for the construction o} highways. 

15 4. In permitting the witness Anderson to give his 

opinion as to the effect on an automobile* and occu¬ 
pants in the same in passing over the gutter in Question. 

5. In permitting the witness Anderson to answer a hypo¬ 
thetical question relative to the effect on the automobile 
and occupants thereof in going over the gutters in ques¬ 
tion. 

6. In permitting the witness Anderson to testify as to the 

requirements and acceptable grades of the Bureau of Public 
Roads of the United States Government. j 

7. In permitting the witness Anderson to detail his quali¬ 
fications and experience other than pertaining tq highway 
engineering and to detail his experience in highway work 
outside of the District of Columbia. 

8. In permitting the witnesses Mr. and Mrs. ^Ialler and 

Mr. Fritts to testify to the effect on automobiles and oc¬ 
cupants of automobiles crossing the intersection of 16th 
and Irving Streets. | 

9. In refusing to permit the witness, Alary dhessin, to 
testify relative to the speed of the car at the time of the 
accident. 

10. In admitting evidence as to the loss of consortium 
sustained by the plaintiff. 

II. In holding the plaintiff was entitled to lots of con¬ 
sortium as an element of damage in the case. 

12. In requiring the witness Whitehurst to testify that 
storm water sewers could be installed at the intersection. 

13. In admitting in evidence the expense of the plain¬ 

tiff’s daughters during the summer trips with the plain¬ 
tiff’s wife. [ 

14. In permitting the witness Donovan to testify to the 
existence and installation of a storm water sew^r in 16th 
Street, X. E. at Irving Street. 
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16 15. In refusing to permit the recalling of the wit¬ 
nesses Whitehurst and Grabill prior to the testimony 

of the witness Donovan. 

16. In refusing to strike the testimonv of the witness 
Donovan. 

17. In refusing to admit testimony on behalf of the 
defendant. 

18. In admitting testimony on behalf of the plaintiff over 
objection and exception of the defendant. 

19. In separately refusing to grant each of the defend¬ 
ant’s Instructions Nos. 1, 5, 6, 7, 8, 9, 11,17, 23 and 24. 

20. In failing to direct a verdict for defendant at the 
close of the plaintiff’s case. 

21. In failing to direct a verdict in favor of the defend¬ 
ant at the close of the entire case. 

WILLIAM !W. BRIDE, 
Corporation Counsel, D. C., 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant. 

Service of copy of Assignment of Errors acknowledged 
this 16 dav of Mav, 1933. 

I ’ T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

Memorandum. 

May 24, 1933.—Bill of Exceptions filed. 

17 Supreme Court of the District of Columbia. 

Wednesday, June 21, 1933. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 


Comes now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendant by its attorney 
submits to the Court its Bill of Exceptions taken at the 
trial of this cause, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 
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Designation of Record . 

Filed May 16,1933. j 

| 

# * # * * * j * 

Comes now the District of Columbia, defendant in the 
above entitled cause and designates the parts pf the Rec¬ 
ord which it. desires to have included in the transcript, 
said parts of Record being considered sufficient for the 
determination of the questions raised on appeal] 

1. Declaration. 

2. Motion for a Bill of Particulars. j 

3. Memorandum of Court granting Bill of Particulars. 

4. Bill of Particulars. j 

5. Plea. 

6. The Joinder of Issue, notice of trial and note of issue. 

7. Supplemental Bill of Particulars. 

8. First minute entry (April 3, 1933). j 

9. Second minute entry (April 4, 1933). j 

10. Third minute entry (April 5, 1933)] 

18 11. Fourth minute entry (April 6,1933)|. 

12. Memo.: Verdict for the plaintiff. 

13. Motion for a new trial. 

14. Memo.: Motion for a new trial overruled. 

15. Memo.: Judgment of the court. 

16. Memo.: Notation of an appeal in open ccjurt by the 
defendant to the Court of Appeals. 

17. Memo. .-Filing submission of the Bill of Exceptions. 

18. Bill of Exceptions (to be furnished). j 

19. Assignment of errors. 

20. This designation of Record. 

WILLIAM W. BRIDE, 
Corporation Counsel, D\ C.; 

R. E. LYNCH, 

Assistant Corporation Counsel, D\ C., 

Attorneys for Defendant. 

Service of copy of the foregoing Designation of Record 
acknowledged this 16 dav of May, 1933. 

T. MORRIS WAMPLER, 

Attorney for plaintiff. 
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19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 18, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 79774 at Law, wherein 
Bernard Chessin is Plaintiff and District of Columbia, a 
Municipal Corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

Tn testimony whereof I hereunto subscribe mv name and 
♦ • 

affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of July, 1933. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 

20 In the Supreme Court of the District of Columbia 

Law. No 79774. 

Bernard Chessin, Plaintiff, 


vs. 

District of Columbia, a Corporation, Defendant. 

Notice. 

To Messrs. T. Morris Wampler and Joseph C. Turco, 
Peoples Life Insurance Bldg.: 

Please take notice that the Bill of Exceptions, copy of 
which is attached hereto, is being filed in the Supreme Court 
of the District of Columbia this date, May 24th, 1933, and 
that the same will be submitted to the Court for settlement 
or approval on the 21st day of June, 1933, or as soon there- 
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after as counsel may be heard, for the purpose of having 
the same signed and sealed bv the said Court. 

WILLIAM ,W. BRIDPj, 
Corporation Counsel, p. C.; 
ROBERT E. LYNCH, 

Assistant Corporation Counsel, p. C., 

Attorneys for Defendant. 

Service of a copy of the Bill of Exceptions a 1 nd this No¬ 
tice, acknowledged this 24th day of May, 1933. 

T. MORRIS WAMPLER, 

Attorney for Plaintiff. 

o. i 

I 

21 In the Supreme Court of the District of Columbia. 

Law. No. 79774. 

Bernard Chessin, Plaintiff, 

VS. ! 

District of Columbia, a Corporation, Defendant. 

Bill of Exceptions. 


Be it remembered that at the trial of this dase before 
Mr. Justice Adkins and a jury, duly impaneled and 
sworn to try the issues herein, which trial be^an on the 
3rd day of April, 1933, and thereafter \vas farther pro¬ 
ceeded with, the hereafter recited proceedings were had 
and evidence given or offered, all before the jifry retired 
to consider its verdict, namely: 

Whereupon counsel for the respective parties Agreed that 
the two photographs were a reproduction of the intersection 
of 16th and Irving Streets, and that the person! who took 
the said photographs would testify that the sjaid photo¬ 
graphs accurately represented the conditions of the road¬ 
ways as they existed on the 18th day of January, and it 
was further agreed by counsel that the said intersection 
on the 18th day of January, the date on which |the photo¬ 
graphs were taken, was in the same condition as it existed 
on the evening of January 7, 1929, and further that the di¬ 
rections, namely, north, south, east and west, a^ indicated 

2—6040a ! 
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on the photographs were correct. Whereupon said photo¬ 
graphs were marked as Plaintiff’s Exhibits Nos. 2 and 3, 
respectively, and the same were received in evidence. 


Peter N. Anderson was produced by the plaintiff in order 
to maintain the issues on his part joined and, being first 
duly sworn, testified on direct examination in substance 
as follows: 


22 That he is a consulting engineer and architect, re¬ 

ceiving his engineering training at the University of 
Wisconsin from 1903 to 1907. That he had a little engineer¬ 
ing experience during vacations between school years in 
drafting, in the Fall of 1907. That he had an assistant pro¬ 
fessorship in the University of Wisconsin for a year and 
went with the supervising architect’s office the following 
summer after his teaching experience. 


Whereupon counsel for the defendant objected to any 
testimonv from the witness relative to his engineering ex- 
perience or activity in any line of work except that pertain¬ 
ing to the highway engineering. It was conceded by coun¬ 
sel for the defendant that the witness was a competent 
architect and structural engineer, but his qualifications were 
not conceded as engineer of liighwavs. The Court over- 
ruled the objection and permitted an exception and said 
that all the testimony of the witness as to his qualifications 
other than construction of highways would be under objec¬ 
tion and exception. 


The witness further testified that he was with the War 
Department for eight years and with the Bureau of Mines 
on research work for two years, and then returned to the 
War Department for a period of four years. That he is 
now in private practice as a consulting engineer and archi¬ 
tect and is a registered architect in the District of Colum¬ 
bia, a member of the American Societv of Mechanical Engi- 
neers and the American Institute of Electrical Engineers, 
and that he is a full colonel in the Engineer Corpos Re¬ 
serves. That he is a member of the American Societv of 

• 

Naval Architects and Marine Engineers. That he took an 
examination at the time he received his commission as a 
colonel. Whereupon the witness was asked to relate his 
experience relative to the construction of roads and high¬ 
ways, to which question objection was interposed on the 
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ground that the testimony of the witness should be limited 
to the construction of public highways in thd District of 
Columbia or cities comparable in size to the District 

23 of Columbia. Objection was overruled and exception 
reserved, and the witness testified that his first expe¬ 
rience in road building work was in 1905-1906, when he did 
drafting work in the office of the Engineer of Highways at 
Madison, Wisconsin. That his work consisted of tracings 
and drawings for working details in the field, ind inspect¬ 
ing the work done under the drawings. That in his employ¬ 
ment in the supervising architect’s office there pas no road 
building experience. That during the eight years with 
the War Department he had roadbuilding experience at 

various fronts throughout the United States in connection 

w _ 

with other engineering work. That some of tljie roads in¬ 
cluded plank road, loose gravel, water bound macadam and 
asphalt macadam. That during his period of Service with 
the Bureau of Mines he had only one piece of road building 
experience, which consisted of the asphalt machdam roads 
on the grounds of the American University in Washington. 
That he has been a consulting engineer for the Veterans’ 
Bureau and the Department of Justice, and ljas laid out 
roads for both of these departments. That he constructed 
approximately 75% of the new roads on the Ghrfield Hos¬ 
pital grounds and all of the roads on the property of E. G. 
Schaeffer Company as well as the road on tliie Marjorie 
Webster School grounds. That he was a draftsman in the 
Engineering Department of the City of Madispn, Wiscon¬ 
sin. That he estimates that he had constructed 100 miles 
of roadway during his entire engineering experience. Wit¬ 
ness has constructed road at Fort McKinley, Maine, Fort 
Levitt, Maine, Fort Adams, Rhode Island, Fort G|reb, Rhode 
Island, Fort Terry, New York, Fort Howard, Md., Fort 
Caswell, North Carolina, Fort Screvener, Gedrgia, Fort 
Davis, Florida. The Letterman General Hospital, San 
Francisco, Fort Flagler, Washington, Fort Warden, Wash¬ 
ington, another fort at the mouth of the Coluihbia River, 
just to the south of the mouth of the Columbia River, that 
he could not think of the name of it, Vancouver Barracks, 
Washington. 

24 Whereupon witness was asked the requirements 
of the Bureau of Public Roads of the United States 

government relative to the construction of highways. 
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Objection was interposed on the ground that the Act of 
Congress, creating the Bureau of Public Roads, being a 
branch of the Department of Agriculture, specifically pro¬ 
vided, on page 6 of said Act, that the term “highway” shall 
not include any highway or street in a municipality having 
a population of 2500 or more as shown by the last available 
census, except that portion of such highway or street along 
which a distance of one mile all the houses average more 
than 200 feet apart, and on the further ground that the 
highwav involved in this case did not come within that 
classification and was not shown to be within that classi¬ 
fication. The Court overruled the objection and an excep¬ 
tion was reserved. 


The witness further testified that the bulletin of the de¬ 
partment recommends a drop of from a half inch to an inch 
and a half from the center of the roadway to the gutter, 
and an additional inch and a half in the gutter. The wit¬ 
ness then testified, over objection and exception on the 
grounds heretofore stated and on the further ground that 
the question was not limited to the particular highway in¬ 
volved in the case, that is, a suburban street in the District 
of Columbia, that in the engineering profession there is a 
generally accepted maximum drop in the crown of a road 
to the bottom of a gutter of one and a half inches, from 
the center of the road to the outside edge of the road an 
additional one and a half inches allowance for a gutter, mak¬ 
ing a total of 3 inches in a 24 foot roadway. That the wit¬ 
ness made a plat of the intersection on January 15, 1929. 
That the measurements appearing thereon are correct. That 
he was assisted by Mr. Conatore, which was received in 
evidence on behalf of the plaintiff, and that the lines appear¬ 
ing on the said plat indicate the rise and fall of the street, 
on the longitudinal line of Irving Street. That the 
25 top line is the curve of that street six feet north of 
the center line and that the center line on the map is 
the contour of the road at the center of the street; and 
the bottom curve is the contour line on the south side of 
Irving Street, six feet from the center of the street. The 
figures show the rate of grade at 6 feet intervals. That the 
horizontal scale is 3 feet to 1 inch and the vertical scale 
is 10 inches to 1 inch, and that said plat represented the 
contour of the street sometimes called a cross section. 
Whereupon, witness was asked what would be the effect on 
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the spring movement and the tires of a machine passing 
over the intersection at 15 miles per hour. Objection was 
interposed on the ground that the witness was not a quali¬ 
fied engineer to testify relative to the point in question and 
on the further ground that it was not shown >vhat depths 
the witness was going to use in his calculationl Objection 
was overruled and an exception was reserved and the wit¬ 
ness answered that at the rate of 15 miles an hour a ma¬ 
chine travels 22 feet per second so that slightly! over a half 
second the wheels would travel from the center of 16th 
Street into the gutter shown there, ll 1 /^ inches below the 
crown; and in the next half second the machine y*ould travel 
eastward an additional 11 feet which, according <o the curve, 
would bring you almost back up to the height of the center 
of Sixteenth Street, hence the wheels would drop down 11M> 
inches, and come back up HV 2 inches in one secqnd of time, 
or approximately one second of time. Any machine would 
naturally compress the springs, in making s^ch a rapid 
movement, the full amount of the spring movement which is 
usually about four inches before the body strikes the bum¬ 
per of the axle. That the tires would be compressed ap¬ 
proximately another inch under those circumstances that 
load dropping on them quickly. That the passenger seated 
in the seat would naturally compress the springs on the seat 
probably another inch, hence the body of the (jccupant of 
the car would, by reason of the springs in the seat 
26 and the springs of the car, and the compression of the 
tire, move downward approximately 5 inches more 
than the wheel in dropping into this gutter, 4° that the 
body of the occupant would drop down at least 15 inches 
and be thrown back up again 15 inches in that one second 
of time. The witness assumed that the car was going across 
the middle of Irving Street on the center line of! the street. 
The witness further testified that if the car werp traveling 
over any other portion of the street the movement of the 
car would be correspondingly less. That the widtp of Irving 
Street is 24 feet from gutter to gutter. Whereupon, the 
witness was asked to illustrate his testimony cjn a black¬ 
board, and over objection and exception the courlj permitted 
the witness to repeat his testimony and illustrate the same 
upon the blackboard. The court then inquired of! plaintiff’s 
counsel whether the testimony would show where the car 
was traveling at the time of the accident and counsel stated 
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that the testimony of the witness would show that the car 
was being driven on the right hand of the center of the street 
and that it would be impossible to say whether it was 2 
feet or l 1 /*.’ feet of the center. That the car in passing over 
the first gutter at 10*% inch depth the compression on the 
springs would be approximately 4 inches and the compres¬ 
sion of the tires approximately one inch, and the compres¬ 
sion of the cushion approximately an inch, which would 
make 16% inches, which the body of the occupant would 
move upward and downward in going over that piece of 
roadway, in one second of time. 

On cross-examination the witness testified that he was a 
registered architect and had done considerable construction 
work which was his principal work. That within the last 
5 or 6 years he had constructed roads for the Veterans’ 
Bureau and the Departmnet of Justice on government res¬ 
ervations. That one of these places was at McNeil Island, 
Washington, and Fort Screvener, Georgia. That the work 
at McNeil Island was done in 1926 and 1927. That 
27 he made 6 or 8 inspection trips during the course of 
construction. That there was a superintendent of 
construction there at all times. That he was supervising the 
construction of buildings there at the same time. That there 
was approximately 3 miles of road built at the institution 
and that the road was used by a community of persons of 
400 or 500. That the roads at Garfield Hospital, E. G. 
Schaeffer and Marjorie Webster School were all built on 
private property. The witness has never constructed any 
roads or highwavs for the District of Columbia and has 
never bid on highway construction work in the District of 
Columbia. That he designed the Marjorie Webster School 
and did not build the roads himself but merely supervised 
them. That the only construction of public highways the 
witness ever engaged in was in the citv of Madison, Wiscon- 
sin, during the summers of 1905 and 1906 while he was a 
student at college. That the rate of drop in a roadway is 
greater near the gutter than in the center of the roadway. 
That 16th and Irving Street was constructed of waterbound 
macadam and had a dressing of oil since the original build¬ 
ing. That the purpose of oil on the road was to keep the 
water from getting into the macadam in freezing weather 
and preventing the road from buckling up. The witness 
would say that the width of the gutter would average ap- 
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proximatelv 30 inches. That some places it was more than 
3 feet and some places it was only 2 feet. Tha|t there was 
no definite line of the gutter on either side. That the gut¬ 
ter was wider when it crossed Irving Street, that is, the 
blocks were spread out. That the width of the glitter would 
average about 3 feet at points other than at the intersection, 
and that at the intersection it would spread oiit to about 
6 or 8 feet wide, and carries across the intersection at this 
width. That the purpose of putting the cobblestones in the 
gutter where it crosses the street is that then} is quite a 
stream of water coming down those side gutters, and if that 
concentrated stream of water should be allowed to go across 
the water-bound macadam it would soon wear it out, 
28 so at the point where the gutters cross the intersect¬ 
ing street cobblestone or granite blocks jjire used to 
take the wear. That these blocks take the wear of water 
better than macadam and the gutter is spread opt wider at 
the intersection and there is a less perceptible <|lrop at the 
crossing of the gutters at the intersection than! at a point 
other than at the intersection. That there is a hill extend¬ 
ing south of 16th Street for several blocks. That all the 
water which accumulated on the street from the property 
abutting on the street came down 16th Street froip the south 
until it hit Irving Street and in a fairly heavy rain—leaving 
aside the question of a violent or unusually heavy rain— 
there would be a substantial flow of water crossf the inter¬ 
section, and unless the gutter was constructed |of Belgian 
blocks to carry the water across the intersection the water 
would wear out and tear up the macadam. That in consid¬ 
ering the construction and maintenance of the intersection 
in question there should be taken into consideration the 
drainage of the water, the amount of land over! which the 
water would flow, the slope of 16th Street and the other 
intersecting streets, the traffic on the street and ^lie method 
of disposing of the water. The larger the are}i that has 
to be drained through a gutter, that gutter must be corre¬ 
spondingly sufficient, either in width or depth, td take care 
of the water up to a certain limit—that is—up tp the limit 
that it must be reasonably safe for traffic. That jyou would 
take into consideration the section of the city inj which the 
gutter and street were located so far as traffic on that street 
is concerned. That you would take into consideration 
whether or not the street was a through street. That 16tli 
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and Irving Street was in a suburban section and that the 

witness did not observe any underground sewers or sewer 

systems for the taking of the water oil the streets, and did 

not believe there were anv storm sewers there at the time. 

* 

That the plat he had prepared was the conventional method 

of preparing drawings for architectural and engi- 

29 neering purposes, and if the horizontal and vertical 

measurements on the plat were the same scale the 

dips appearing on the plant would be 3VL> times less than 

actuallv shown thereon. 

* 

The plat was marked “Plaintiff’s Exhibit No. 1" and 
photographs were marked “Plaintiff’s Exhibits No. 2 and 
No. 3.” 

The witness testified that if the car were traveling over 
this intersection at 30 miles an hour one would not get as 
much vibration or as much throw as when a car is going 
15 miles an hour. That it would also depend upon the con¬ 
dition of the springs the amount of drop there would be in 
a car going over the gutters. That he did not know the con¬ 
dition of the springs of this car. That he did not know 
whether the car had shock absorbers or not, and if it had it 
would have some tendency to lessen the shock. That he 
has never worked in the manufacturing of automobiles, or 
as a specialist in the engineering of automobiles other than 
mechanical engineering generally. That he is being paid 
$50 per day for his testimony. 

Bernard Chessin, being first duly sworn, testified in his 
own behalf as follows: 

That he resides at 2222 N Street N. W. That he has 
resided in Washington 19 vears. That Marv Chessin is 
his wife and that he has been married for 27 years. That 
on the evening of the 7th of January 1929, he was return- 
ing from Baltimore, was driving along Irving Street, N. E. 
in the vicinity of 16th Street. That his daughter was rid¬ 
ing in the front seat with him, while his wife and a friend, 
Mrs. Levenson, were riding on the rear seat. That he was 
driving the car approximately 12 to 15 miles per hour and 
was proceeding in a westerly direction. That upon reach¬ 
ing the intersection of 16th and Irving Streets there was 
a tremendous bump which nearly twisted the steering wheel 
out of his hand and raised him off the seat. That he im- 
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mediately applied the brakes and there was another tre¬ 
mendous bump and when the car came to a s^op he was 
on the left hand side of Irving Street facing a lamp- 

30 post and he was a couple of feet from a fireplug and 
the rear wheel- of his car were in the gutter of the 

street. That he observed that his wife and Mrs. Levenson 
were on the floor of the car. That he picked up Mrs. Leven¬ 
son and his wife and placed them on the seatj That his 
wife was unconscious and her eye was swolleif. That he 
drove to his home where he picked up his soil and then 
took his wife to Emergency Hospital where she stayed for 
a couple of hour- and then was taken home. Th|at the next 
morning her eye was completely closed and bloodshot and 
the doctor ordered her to George Washington Hospital. 
That she remained there until the 24th of March. That 
she was treated by Dr. Hoffman and Dr. Davi^. That he 
was traveling along Irving Street, was on the Iright hand 
side of the road and the left wheels of the car wepe a couple 
of inches from the center of the street. That, lie slowed 
down as he reached the intersection because it was dark 
and to watch out for pedestrians and cars. That he pro¬ 
ceeded along at a rate of 12 to 13 or 14 miles per pour. That 
he was not looking at the speedometer but was looking 
at the street ahead. That the lights on his car whre lighted 
that night. That before the accident his wiife enjoyed 
good health and never had any trouble at all, and used to 
do her own work. That since the accident she wps not able 
to do her own work and he had hired servants from the 
time of the accident to date. That he had paid them differ¬ 
ent prices, $7, $8, $9 and some of them $10 per w)?ek. That 
he could not recall the amount he paid the servants in 1929. 
That he figures the average wage was $8.50 to $9; per week. 
The witness was shown a bill from the Emergency Hospital 
and was requested to look at the same and state how much 
he paid. Witness answered $250. Witness was asked to 
look at the same again and tell how much he paid. Wit¬ 
ness repeated $250. He was then asked by hjs counsel 
whether he wore glasses and replied in the affirmative, but 
that he did not have them with him. Counsel for the re¬ 
spective parties agreed that the amount of the bill 

31 of Emergency Hospital was $74, and $13 for nurses, 
making a total of $87. Witness paid $137.60 to the 

Washington Sanitarium and $526 to the George Washing- 
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ton Hospital. That he could not remember the amount of 
money that he had paid for nurses but thinks it was some¬ 
where between $135 and $140. That it would be very hard 
to state the amount of money he spent for medicines but 
that he presumed it at $50. That he paid $8 for an ambu¬ 
lance to take his wife to the hospital and paid Dr. Hunter 
$35 and $15 for X-rays. 

Whereupon, over objection and exception on the "rounds 
that the element of loss of consortium was not an element 
of damage in this case recoverable by the plaintiff, the 
court admitted the following testimony under a blanket 
objection and exception by the defendant: 

That his wife has not been able to go around bv herself 
since the accident and has not been able to accompany him 
to places of amusement and shows and she is unable to talk 
with him in the evening as she did before the accident, and 
since the accident has not been able to be a wife to him. 
That on the nijsrht of the accident he was driving a 1924 
Jewett automobile, which car had a 112 inch wheel base. 

On cross-examination the witness testified as follows: 

That the automobile was a touring car and had the ordi¬ 
nary top used by touring cars. That on the occasion of the 
accident he was driving home from Baltimore with his wife, 
daughter and a friend, Mrs. Levenson. That he knows 
where Mrs. Levenson resides in the District of Columbia. 
That he went to Baltimore at the request of his wife to 
visit some relatives. That he proceeded along Rhode Is¬ 
land Avenue from Hvattsville until he reached Jackson 
Street, and thence along Jackson Street to 17th Street, and 
then south on 17th Street to Irving Street and along Ir- 
ving Street to 16th Street, where the accident occurred. That 
he did not know how manv blocks he had traveled along 
Jackson Street.! That he had traveled to Baltimore hun¬ 
dreds of times before but had never taken this route before 
and he knew when he turned off Rhode Island Ave- 
32 nue into Jackson Street that he was off the main 
boulevard. That there are lights at the corner of 
16th and Irving Streets. That he was watching straight 
ahead and did not see the intersection of the street. That 
he was driving along Irving Street 12 to 15 miles an hour 
on the right hand side of the street near the center of 
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the road and as he approached the corner he slowed down 
to 12 to 13 miles an hour. That he had a speedometer on 
the car but was not looking at it. That he had head lights 
on the car. That he could not tell how far aheap his lights 
would shine but he could see his way clear ajll the way 
through and that they would shine 5 feet or m^re than 10 
feet, but he could not be sure whether thev w<tre shining 
15 feet ahead. That he was sure his lights were perfectly 
all right. That it was a clear night and the streets were 
dry. That he did not see the gutter at all. Thalt. his lights 
were on when he reached 16th Street. That |ie did not 
notice the lamppost on the northeast corner as shown in 
Plaintiff’s Exhibit No. 2, until after the car stopped. That 
he was driving along on the right hand side of the street 
at the time he reached the gutters, and when he ^topped he 
was over on the extreme left hand side of the street. That 
he did not see the first gutter he reached until the car came 
down in it. That he applied his brakes immediately after 
the first bump and kept his foot on the brakes until the time 
the car came to a stop. That he did not know whether he 
was driving half way between the center of the street and 
the right hand gutter. The witness was t^ien asked 
whether or not he had testified at a previous tripl concern¬ 
ing the accident as follow’s: 

“Q. Were you driving on the right hand side oil the drive¬ 
way as you were going along Irving Street? A.] Yes. 

“Q. Were vou between the center of the street and the 
curbing, were vou not? A. Yes. 

33 “Q. Were those questions asked you and did you 

give those answers before? A. Yes, probably I did.” 

. i 

Witness then testified that the above testimony was 
probably correct and that his memory was! probably 
better at the former trial than at the present cine. That 
he remembers* talking to a Mr. Herbert, an insurance adjus¬ 
tor, a few days after the accident and making a (statement 
to him concerning the speed of the automobile.! That he 
made the statement to Mr. Herbert at that tinie that he 
was driving at 18 miles an hour. That he now states that 
he was then driving more than 15 miles an hour. That 1929 
was the first year he was driving a car and there was a bump 
as the car went over each gutter. That he could not re¬ 
member whether the bump over the second gutter w’as as 
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bad as the one over the first. That he does not have the 
receipts of any of the nurses who treated his wife. That 
there were three or four different nurses at different times 
—sometimes he would have one for a day and sometimes for 
two or three days. That the figure of $135 for nurses was 
only an estimate. That he never asked for a receipt from 
them but he had asked the hospital for receipts and got 
them. That he employed a servant the next day after the 
accident and has employed several since that time, prob¬ 
ably eight or nine different ones. That his wife was away 
for 4 weeks in 1929 and 6 weeks in 1930 and 12 or 13 weeks 
in 1932. That he had servants at the house all that time, 
although he had never employed servants before the acci¬ 
dent and his wife had never gone awav in the summer be- 
fore except to Visit relatives when she would make a week¬ 
end trip. That he does not know the names of any of the 
9 or 10 servants that he employed. That he has a servant 
at the present time but has forgotten her name. That he 
has been out with his wife since the accident to visit friends 
and has also gone out with his wife on other occasions. 

That he has gone to the moving pictures with her. 
34 That she is around the household in the evenings 
with him but sometimes she does not feel so well. 
Witness testified that when he stated his wife could not 
be a wife to him he meant that he had not had sexual inter¬ 
course with her since the date of the accident. That the 
doctors did not tell him that it was impossible or improper 
to have such intercourse, but her heart would start to beat 
terribly and he had to put hot water bags on her. That Dr. 
Davis treated his wife at George’ Washington Hospital. 
That the dav after the accident he went to 16th and Irving 
Streets, X. E. with a police officer but the police officer 
refused to ride over the street. That the police officer was 
Mr. Heide, who stated there was no use of getting hurt 
and refused to go over the intersection. That his wife was 
unconscious for from 5 to 8 minutes after the accident but 
that he first drove home. That after the accident he turned 
up Irving Street and back up into Rhode Island Avenue, 
and when he came to 17th and M Street he kept right on 
M Street until he reached his home. That his son went 
to Emergency Hospital with him. That his wife was there 
about two hours, after which time she left in his car and 
he drove her home. 
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On redirect examination witness stated that v\ith respect 
to the money spent for nurses he had in mind the nurses 
at his home. 

On recross-examination the witness testified that he had 
nurses at the hospital. That he does not know whether he 
got receipts or not. That he thinks some were, paid with 
the hospital bills, but does not know. That he does not 
know the names of any of the nurses. That thb last time 
he had a nurse was last summer when his wife j was taken 
suddenly ill and he had a nurse for a couple of days. 

Horace B. Fritts, being called on behalf of the plaintiff and 
being first duly sworn, testified on direct examination as 
follows: 

That he has resided in Washington for 33 ye^rs and in 
January 1929 resided at 1514 Irving Street, N. W., 
35 which is at the northwest corner of the intersection. 

That he was familiar with the conditions of the gut¬ 
ters at 16th Street where they crossing Irving Street, in 
January 1929. That on the east side there wasj a depres¬ 
sion that had existed for several months. 

Whereupon, witness was asked if lie had observed the 
effect on automobiles and occupants of automobijes as they 
passed along Irving Street and passed over tlje gutters. 
Objection was interposed on the ground that i't was not 
shown that any of the automobiles observed were of the 
same or similar kind as that of the plaintiff, and that the 
same conditions as to speed and tires, and shock Absorbers, 
and wheel base existed. Said objection was overruled and 
exception was reserved. 

Witness answered that at night he used to hear the cars 
when they would hit that depression and witness was then 
asked what he would hear and objection was interposed 
on the same grounds, overruled and exception reserved, and 
witness answered that when he would be in bed he would 
hear these cars hit that depression and it sounded like the 
body would leave the chassis. That he did not Observe in 
the day time the effect on the occupants of cars passing 
over the intersection of 16th and Irving Street as he was 
away at work. 

On cross-examination witness testified that he did not 
know how fast the cars he heard were proceeding, or who 
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was driving them or the condition of the drivewav. That 
the noise he heard was as if the bodv would come down and 
hit the axle part. That he drives a car himself and lived 
at this corner for 17 vears. 

w 

Rufus E. Young, being called on behalf of the plaintiff and 
being first duly sworn, testified on direct examination as 
follows: 

That he is employed in the Post Office Department and 

resides next door to Mr. Fritts. That he is familiar with 

the condition of the gutters at 16th and Irving Street in 

Januarv 1929 and that thev had remained in the same con- 
• % 

(.lition prior to that time for several months. That 
36 fhr That there are two depressions in line with the 
gutters of 16th Street as they continue to cross Irv¬ 
ing Street along 16th Street. 

On cross-examination the witness testified that he does 
not at this time drive a car and did not in 1929. 

Philip T. Haller, being called on behalf of the plaintiff and 
being first duly sworn, testified on direct examination as 
follows: 

That he has resided in Washington about 38 vears and 
lives at the southwest corner of 16th and Irving Street. 
That he was familiar with the gutters of 16th Street as they 
cross Irving Street in 1929, and that they had remained in 
that condition since 1926. That the gutters on each side 
of Irving Street had a drop of approximately 10 or 11 inches 
in a distance of from 8 to 10 feet on both sides. 

The witness was then asked if he had observed the effect 
of automobiles as they passed over the gutters at a lawful 
rate of speed. Objection was interposed on the same 
grounds as those stated in the testimony of the witness 
Fritts. Objection was overruled and a blanket exception 
was granted bv the court to this line of testimonv from this 
witness or other witnesses. 

The witness then answered that he frequently observed 
cars proceeding over the gutters and that most all of them 
got a bump—sometimes a hard one, especially if they were 
going anywhere near the speed limit, and if the car was 
going the speed limit the occupants would almost be thrown 
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out of the machine. That he has hear- noises and exclama¬ 
tions as the cars passed over the gutters—sometimes in the 
day and sometimes at night. That he communicated with 
No. 12 precinct and stated that there was a bad condition 
at the corner and there should be a watchman or, a red light 
put there. That this conversation took place in the Fall 
of 1928, but he could not give the exact date. 

On cross-examination the witness testified that he drives 
an automobile and drove an automobile in 1928 and 
37 1929. That he does not known the name pf the man 

he talked to at No. 12 precinct. That Sergeant Gray 
came down to see him. That he thinks it was in the Fall 
of 1928. That the faster the car went over the gutter the 
greater bump there would be to the car and the! occupants 
and if the car was going at 30 miles an hour tpe witness 
imagined the occupants would be killed. That ho has never 
seen anyone killed at that intersection as he has pever seen 
a car go over it at 30 miles an hour. That wheiji he would 
hear the cars bump at the intersection at night |he did not 
know the condition of the driver or the speed of the car. 

Dr. Herman S. Hoffman was called as a witnesi on behalf 
of the plaintiff and, having been first duly sworp, testified 
as follows: I 

That he is a practicing physician in the Districtj of Colum¬ 
bia, and has been since 1924, specializing in internal medi¬ 
cine. That Mary Chessin became a patient of his on Jan¬ 
uary 8, 1929. That he sent her to George Washington Hos¬ 
pital. That on that day she was suffering from shock, con¬ 
cussion of the brain, fracture of the base of thejskull, and 
injury to the right eye. That she remained in Geol’ge Wash¬ 
ington Hospital until some time in March and then went 
to the Washington Sanitarium at his direction, where she 
remained 2 or 3 weeks or a month. That in view of her 
condition he urged that she leave the city, at least leave 
home, and have a change of environment at a place where 
she could rest and be quiet and undisturbed. That he did 
not state any specific time for her to be away, apd in suc¬ 
ceeding years it became apparent that she ought ip go away 
at various times and at least have some rest, or leave the 
city and go to a summering place of some kind. Tlhat when¬ 
ever it became necessary he so advised her. That he called 
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in consultation in the case Dr. William Thornwald Davis, 
Dr. David Davis, Dr. Sager, Dr. Broadback, and Dr. Hun¬ 
ter. That he last saw Mrs. Chessin about 10 davs ago and 

it is very likely that she will require medical atten- 

3S tion from time to time. That it may be indefinitely 

* • 

but he does not know and cannot be more definite in 
his answer. That Dr. John A. Reed also rendered service 
with him on the case. That when he saw her two weeks 
ago he would not sav that she was well. That he has made 
a charge for his services rendered, and considering the na¬ 
ture of the services performed he would say that it was a 
fair and reasonable one, and that the amount charged is in 
the neighborhood of $3000. That he cannot give the precise 
amount as he does not handle the books. The witness then 
withdrew from his pocket some cards and said that there 
was a charge made as of March 1, 1933 for $3000, and that 
he made 350 visits to the patient while she was in the hos¬ 
pital and sanitarium and at home. That it also included 
the visits she had made to his office during this period, which 
was a little over four vears. That he had consultations and 


conferences 
at his office. 


with the various specialists and took X-rays 
That he recalls that the spine was tapped on 


one occasion. That Drs. Groover, Christie and Merritt also 


took X-ravs. 


On cross-examination witness testified that he probably 
took 8 or 10 X-rays in his office. That he does not know 
the exact number but there are records in his office which 
will show it. That he X-rayed her chest, head and abdo¬ 
men. That he knew he was going to testify this morning 
about the case., That he never X-rayed any part of her 

bodv until she left the sanitarium. That the X-rav taken 
• • 

bv Drs. Groover, Christie and Merritt a dav or two after 

the injury did not show any fracture of the skull, and the 

X-rav taken bv him did not show anv fracture of the skull. 

That the X-ray taken two or three months after the injury 

might show the result of a fracture but he does not recall 

whether his X-ray did show such a result. That Dr. Kerr 

is a neurological surgeon and was called in the case as an 

expert. That there was no operation on any part of her 

head. That the witness himself did not make anv 

• 

39 spinal taps but was present when Dr. Kerr did, and 
does not know how many times this was done, but 
knows that it whs more than once. That he does not know 
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the day when these were done. That no one elbe would do 
it except I)r. Kerr. That the car-s which he produced indi¬ 
cated the days on which he saw her, but whether there was 
one visit or two on such a day does not appear. That the 
cards for 1929 with the word “hos” means hospital. That 
the cards are not the ones which he produced ht the trial 
of the other case as in 4 years the cards would probably 
be worn and dirty to such an extent that they would be 
copied over by his secretary. That in the year 1932 he saw 
her twice in May, once in June, one in July, thrice in Au¬ 
gust, 3 times in September, 4 times in October, twice in 
November, and once in December; and in 1933ihe did not 
see her at all during the month of January, say her twice 
in February, and 8 times in March. That on the occasions 
of the 8 visits in March 1933 she came to his office. That 
he believes that these treatments were necessafy as a re¬ 
sult of the accident. That the medicines he prescribed were 
sedatives for her nervous condition. That he has 1 prescribed 
narcotics for her about 5 or 6 times during thb period of 

4 vears that she was under his care. That the sedatives 
•> 

would be bromides and amytal. That these sedatives can 
be purchased at any drug store. That he cannot say how 
often he has prescribed medicines for her. There may be 
some records but he cannot say whether there are or not. 
That from May, 1929, to May, 1930, he saw her 50 times. 
He was asked if he recalled testifying at the previous trial 
in the case of Mary Chessin and if at that time he did not 
estimate the visits during this period of time to pe between 
30 and 40. The witness answered that he did pot remem¬ 
ber the answer precisely; that he might have sb testified, 
that he was estimating. That he did not rem-ber whether 
he had his records with him at that time. That he recalls 
that he was asked in the previous trial to produce his 
40 records which he did, but that he does not remember 
his previous testimony and will not derjv that he 
testified that it was between 30 and 40 visits. Tliat he can¬ 
not account for the difference in the number of visits. That 
he does not make up his charge from his visits but makes 
a blanket charge in a case of this kind. That hb probably 
made the charge of $3000 during the last month (j>r 6 weeks 
prior to his testimony. That Mr. Chessin did ! not know 
what his ultimate bill would be. That he neveif sent Mr. 


3—6040a 
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Chessin a statement. That lie charges $3 or $5 a visit, 
more frequently $5 a visit. Witness was then asked if he 
charged $5 a visit in these days for prescribing a sedative 
to a person that he had been treating over a period of 4 
years. The witness answered that he might or might not, 
depending upon the individual case. That he never had 
any fixed charges for 'Sir. Chessin. That the physician 
takes into consideration the ability of the patient to pay, 
as well as the severity of the illness. That when the witness 
saw her in March 1933 she was suffering from a headache 
due to a local condition of the sinuses. That she was given 
diathermy treatment with an electrical lamp for the sinus 
condition. That he called in Dr. Davis in March, 1929. 
That Dr. Davis was called in to determine whether there 
was leaking any cerebro-spinal fluid into the nasal cavity. 
That Dr. Davis: made an examination but gave no treat¬ 
ment. That Dr. David Davis is a specialist on the nose 
and throat. That Dr. William Thornwald Davis is an eve 
specialist and that he called him in in March 1929. That 
he cannot tell how often Dr. Sager saw Mrs. Chessin. That 
Dr. Broadback saw her once and Dr. John A. Reed saw her 
once. That he recalls three instances when Dr. Sager saw 
her. That there was no open break of the skin on Mrs. 
Chessin’s head after the accident. That he regarded it as 
necessary for Mrs. Chessin to be away in the Summer of 

1930 and 1931. That it is difficult for anv one to rest 

* 

41 at home. That he did not know that she had servants 

and did not inquire whether or not she had servants. 
That if there were a fracture of the skull it had healed be¬ 
fore she left the hospital. 

On redirect examination witness stated that a person may 
sustain a fracture of the skull and an X-ray picture not show 
it. That the symptoms in this case confirmed his opinion 
that there was a fracture of the skull. That the symptoms 
of a fractured skull are unconsciousness, bleeding under the 
eyelids and blood in the spinal fluid. 

On further cross-examination the witness testified that 
Mrs. Chessin had not complained of any nervous condition 
in the past few months but it might come on again at any 
time. That he did not recall Mrs. Chessin suffering from 
any other condition during the period from 1929 to the date 
of trial. That Mrs. Chessin is approximately 45 years old. 
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That women about that age go through a change of life, the 
menopause. That he believes Mrs. Chessin hac^ her meno¬ 
pause period during this time he was treating her from 
1929 to date, and that such condition would have some effect 
on the nervous stability. That occasionally women are con¬ 
fined to hospitals or sanitariums during such) change of 
life and there is instability existing. That she ivas not un¬ 
conscious at the time he saw her on January 8,1^29. 

Whereupon the Court examined the witness ind the fol¬ 
lowing testimonv was given: 

o * o 

That the witness first made up his mind that [he was go¬ 
ing to make a flat or blanket charge, rather th^n a charge 
for each visit, after the first month or so of treatment when 
it was evident that the case would be protracted for an in¬ 
definite period. That if any bills were sent they were only 
sent recently from his office. That the cards shcjw $915 has 
been paid. That lie made a blanket charge because it is 
difficult to say what any individual service rendered any 
particular time was worth, and no one c^n say how 
42 much a person’s life is valued at. That doctors at 
times have a pretty difficult time in Arriving at 
charges. That the woman was desperately ill and her life 
hung in the balance for days and it required careful judg¬ 
ment to pull her through, but he does not meap to imply 
that he is the only doctor that could have pulled her 
through. That any competent doctor could ha\1e done the 
same. That any mistake on his part may ha\te cost her 
life. That for several days he gave her practically all of 
his time and it was impossible for him to take dare of any 
of his other patients, constantly. That he hardly lever had a 
meal at home that some person did not call up about her, 
and that practically all of his time for a month or two was 
devoted to this case, all of which required care ^nd atten¬ 
tion. That he was frequently called at night to attend 
Mrs. Chessin. That he would find her in a nerfvous state 
and it was necessary to sit with her for an houil or two to 
calm her down. That it would be impossible to say whether 
these calls should be $3, $5 or $10. That he arrived at what 
he thought was a reasonable amount and after 4 years he 
set an arbitrary figure of $3000, which he feels is a reason¬ 
able amount. A juror then inquired whether the shock sus¬ 
tained by Mrs. Chessin would bring on the change of life. 
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The witness answered that that happens frequently, that 
is, a woman about to have the menopause has shocks fre¬ 
quently, but when the shock is had it brings it on, but the 
menopause is bound to come sooner or later and that she 
is within the age period where it occurs. That some doc¬ 
tors have a charge for office visits and house visits, and 
those that do have to modify it, depending upon the circum¬ 
stances of the individual involved in the case. That he has 
charged from $5 to $100 for an examination. That he can¬ 
not tell the jury how much he would charge for 350 visits, 
but that he would set an arbitrarv figure. That he believes 
it is perfectly possible that during this period when he was 
treating her she may have had a cold or something 
43 like that that would require several visits. The 
witness was then asked if the charge was made to 
Mr. Chessin irrespective of the result of the suit and if he 
expected Mr. Chessin to pay him. The witness replied that 
he hoped it would be paid and should have been paid long 
ago, and that it is an absolute charge on his part. That 
he X-raved her sinuses in March 1933 and there was some 
haziness there, which might be a low grade infection, and 
that this kind of infection sometimes causes headaches, but 
should respond to treatment, and that sinus infection some¬ 
times did not respond to treatment. That the treatment for 
a fracured skull is complete rest. That she had a nurse at 
the hospital for 2 or 3 weeks. That he never ordered a 
nurse for her at her home and that if there was one there 
he would know it. 

Mrs. Estelle Haller, called as a witness on behalf of the 
plaintiff and having been first duly sworn testified as fol¬ 
lows : 

That she is the wife of Mr. Haller, who had testified, and 
resides at 16th and Irving Street, and over objection and 
exception the witness gave the following testimony: That 
she would sit on her porch and see people come down Ir¬ 
ving Street and would watch them strike the intersection 
and they would always get a bump and if they were going 
fast they would get a hard bump. That at 15 miles an hour 
they would almost have to stop in order to get by without 
getting a bump. That she has heard people squeal when 
their automobile would pass over the gutter and she saw 
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one woman have her head hurt badly there. That she can¬ 
not tell the date she saw this woman hurt, but it was the 
Fall prior to the accident to Mrs. Chessin. That the gutters 
had remained in the same condition from 1926 to Januarv 
1929. 

i 

On cross-examination witness testified that stae was not 
present at the time Mrs. Chessin had her accident. That 
she was at home but did not know anything about it. 

44 Whereupon, the following questions arid answers 
were given: 

“Q. And with reference to May, 1931, when was this 
other accident? A. In the fall. 

Q. That would be, wouldn’t it, 1930? A. ’30. 

Q. You didn’t know anything about the othe^’ one until 
you were summoned? A. I didn’t know anything about 
her accident until I was summoned to court. 

Q. In May, 1931? A. Yes, sir. 

Q. With reference to May, 1931, when you were sum¬ 
moned to court before, when did the other accident happen? 
A. In the Fall of 1928.” 

That she did not know about Mrs. Chessin’s accident until 
she was summoned into court. That she did not know the 
name of the ladv that she saw hurt. That the faster the car 
would go over the intersection the greater the bump would 
be. 

| 

Adele Chessin was called as a witness on beljalf of the 
plaintiff and, having been first duly sworn, testified as 
follows: 

. i 

That she is the daughter of Bernard Chessiiji and was 
riding with him in the front seat at the time of tlie accident- 
in January 1929 at 16th and Irving Street. Tjiat. as the 
car reached 16th Street she felt an awful bump and was 
thrown to the floor at the right side of the car, and then 
felt another terrific bump and the car came to a stop. That 
she looked in the back of the machine and saw Mrs. Leven- 
son and her mother were on the floor and her mother was 
unconscious. That her father assisted Mrs. Levenson and 
her mother to the seat and drove to his home and 

45 then to the hospital. That the car was being driven 
along Irving Street at 12 or 13 miles an hour and 

that the headlights were burning. 



38 


DISTRICT OF COLUMBIA VS. BERNARD CHESSIN. 


Whereupon, over a blanket objection and exception, the 
following line of testimony was admitted: 


That prior to the accident her mother did all her own 
house work and cooking and never had anybody to help 
her. That she and her sister and brother went to school 
and never assisted their mother, and since the accident her 
mother has never been able to do anything at all, not even 
the cooking, That her mother’s health had been very poor 
and she complained continuously of severe pains in the 
head, and that she was very nervous and upset all the time 
and irritable. That the least thing upsets her and she 
starts crying all the time. That she complains of pains 
through her chest very often and pains in her head, and 
the witness would sav her whole condition is verv run down. 
That her mother is unable to go about the city alone. That 
she went away with her mother during the summer of 1929, 
1930 and 1931. That in 1929 her mother went to Pen Mar, 


Pa., for 4 weeks, and in 1930 they traveled all over the 
country, going to New York, Philadelphia, Atlantic City, 
Berkeley Springs and different places. That her mother 
book the baths at Berkeley Springs. That in 1931 her 
mother went to Pen Mar for 12 weeks, and in 1932 her 


mother went away with her sister, Ethel. 


On cross-examination the witness stated that in 1932 her 
mother spent 12 or 13 weeks at Pen Mar at the Rosemont 
Cottage. That the witness is 21 years of age. That in 1930 
she and her mother were traveling around for 12 or 13 
weeks, that is, from the middle of June to the middle of 
September. That in 1929 they were away in August and 
September and in 1931 they were away from the middle of 
June to the middle of September. That in 1932 they were 
away from the latter part of June to the middle of Sep¬ 
tember. That in 1930 she and her mother visited friends in 
Philadelphia and stayed there a couple of weeks 
46 and then visited New York for about a week, then 
went to Atlantic City for two or three weeks. That 
at the time of the accident she was sitting with her father 
in the front seat, but she cannot recall whether ho slowed 
down when he reached the intersection, that she was not 
noticing it. That the left front wheel was about the center 
of the street. That she saw the street and knew the car 
was near the center of the street and she saw it at that 
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particular time. That the lights were shining ah)ead hut she 
did not see the gutters ahead. That she was hot looking 
down at the street. That she was talking to her mother 
and Mrs. Levenson. That she does not think her father 
engaged in the conversation. That she does not remem¬ 
ber whether or not she had her head turned just before 
the accident. That she did not take any particular notice 
of the location of the car on the street. That sne does not 
remember seeing a lamppost at the intersection. That she 
does not know how far from the right hand side of the road 
the car was proceeding, and could not estimate the same. 
That there was nothing about the car or the movements of 
the same before it reached 16th and Irving Streets that 
caused her to make up her mind that the car was near the 


center of the street. That she guessed she subconsciously 

m I * 

happened to see it near the center of the streetj That she 
cannot say how far the lights of the automobile were shin¬ 


ing ahead. That she recalls at the other trial testifying 

that the car was between the center of the street and the 

right side of the road. That the car was betweeit the center 

of the street and the right side of the road, and she cannot 

sav how much more to the center of the road it was. That 
% 

she felt a jolting at both gutters with equal severity. That 
the car stopped at the extreme left hand side of the road, 
but she does not recall whether her father put on| the brakes 
or not. That the car went over the entire intersection and 
the back wheels were in the gutter on the west side of 
47 the street before the car stopped. Thgt she was 
thrown to the floor of the car. That she does not 
know when the car turned off Rhode Island Avenue and she 
is not familiar with that section of the city. Ttjat she had 
been to Baltimore with her father before. Th^t she does 
not know how many blocks the car traveled off of Rhode 
Island Avenue, nor what length of time expired after it 
left Rhode Island before the accident occurred. 

Dr. William T. Davis, a witness for the plaintiff, having 
been first duly sworn, testified as follows: j 

That he is a practicing physician and treat- Mrs. Ohessin 
at the request of Dr. Hoffman. That he made a) charge of 
$20 for the examination of the eyes and the visual field for 
the purpose of demonstrating whether any injury had taken 
place to the skull. 
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On cross-examination the witness testified that he was 
an eye specialist and that he saw Mrs. Chessin on three 
occasions—once at the hospital and twice in his office. That 
he has been a specialist in eye work for 30 years and was 
a surgeon in the Army for 10 years. That on the two occa¬ 
sions when she visited his office she was there approxi¬ 
mately 2 hours. That the witness is regarded and hold-him- 
self out as a specialist in eye work. 

Counsel for the defendant conceded that the charge made 
bv this witness was fair and reasonable, and that the charge 
made by Drs. Grover, Christie, and Merritt for the X-ray 
work was fair and reasonable. 

Dr. Arthur C. Christie, a witness for the plaintiff, after 
being first dulv sworn, testified as follows: 

That lie took the X-ray photographs of Mrs. Chessin’s 
skull and spine; on January 8th and 9th, 1929. That the 
X-ray and report thereon were negative all the way 
through—that means they showed no injury to the skull or 
spine. That the charges made were $25. That the witness 
went to George Washington Hospital to take the X-ray 
pictures. 

4S Dr. William Warren Sager, a witness for the plain¬ 
tiff, after having been first duly sworn, testified as 
follows: 

That he is a practicing physician, specializing in surgery 
and was called bv Dr. Hoffman in consultation. That he 
made a charge of $25 for his services, which he believed 
to be fair and reasonable. 

On cross-examination witness testified that the surgical 
consultations were at the hospital and at Mrs. Chessin\s 
home in the Fall of 1929. That he operated on Mrs. Chessin 
some time during the year 1929 for a hernia, and he believes 
she was in the hospital a couple of weeks on this occasion. 
That he was at her home about an hour on the occasion of 
the consultation. That the witness graduated in 1922 from 
medicine and was a- interne at Emergency Hospital and for 
4*4 years was on the staff at the Mayo Clinic, and has been 
practicing in Washington since January, 1929. 

Counsel for the defendant inquired of counsel for the 
plaintiff if this hernia referred to by Dr. Sager was due 
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to the accident. Counsel for the plaintiff stated in the 
negative and that it was some months before the accident. 

| 

Dr. Oscar B. Hunter, a witness for the plaintiff, having 
been first duly sworn, testified that he made an Examination 
of Mrs. Chessin on February 9, 1929, of the spiijal fluid and 
on the 21st of December 1929 made an examination of the 
gastric content. That he made a charge of $35, which is 
fair and reasonable. 

On cross-examination witness stated that the examina¬ 
tion was made in his laboratorv bv the use of chemical and 
microscopic tests, and that a report was thereafter given. 

Counsel for the defendant admitted that the bill was 
fair and reasonable. 

49 Mrs. Mary Chessin was called as a witjness on be¬ 
half of the plaintiff and, having been first duly sworn, 
testified as follows: 

That she is the wife of the plaintiff. Bernard Chessin, 
and was in an automobile accident on January 7, 1929 at 
16th and Irving Streets. That as the car was being driven 
along the street there was a very bad bump and it raised 
her up in the car and she felt a bump on her hedd and then 
fell back in the car and that she can’t remembeif after that 
what happened. That she went away with he^ daughter 
Adele in the summers of 1929, 1930 and 1931 and in 1932 
she was awav with her daughter Ethel. 

On cross-examination witness testified that she was away 
for about 4 weeks in the summer of 1929 and in the summer 
of 1931 from the first part of June until the middle of Sep¬ 
tember and in 1932 she was away from the first of June 
until the middle of September. That her daughter Ethel 
is 23 vears old. ! 

| 

Whereupon witness was asked how fast her husband was 
driving at the time of the accident. Objection (was inter¬ 
posed on the ground that it was not responsive t(j the direct 
examination. Objection was sustained and exception re¬ 
served. J 

Witness then testified that she was seated on the rear 
seat with Mrs. Levenson and that they were hll talking 
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together. That she was awav the entire summer of 1930 
traveling different places. 

Counsel for the defendant agreed that counsel for the 
plaintiff could introduce the testimony given by the witness 
Thaddeus C. Duvall at the previous trial, which testimony 
was read to the jury as follows: 

“That lie is an automobile mechanic, having engaged in 
the automobile repair business for 15 years; that he has 
repaired Jewett cars and has worked over their specifica¬ 
tions and is familiar with the 1924 Jewett; that the width 
of the 1924 Jewett automobile, overall, is 5M> feet, 
50 and the length from bumper to bumper is 15 feet, 10 
inches; the distance between the tires is 55 inches. 

On cross-examination the witness testified that the car 
had a wheel base of 112 inches; that there were different 
models of 1924 Jewett cars, and their measurements were 
different.” 

Whereupon the plaintiff rested his case. 

Whereupon counsel for the defendant moved the court 
to instruct the jury to bring in a verdict in his favor on the 
ground that there was not sufficient proof to establish lia¬ 
bility against the defendant; that the survey and photo¬ 
graphs did not show a depression but a condition of a 
gutter or street construction, for which condition the Dis¬ 
trict of Columbia was not liable; that the testimonv failed 

* 

to show the place where the accident occurred was danger¬ 
ous or unsafe, but shows the gutters were a lawful obstruc¬ 
tion, if considered an obstruction at all, and being a lawful 
obstruction no liability could exist against the District of 
Columbia. Said motion was overruled and exception re¬ 
served. 

Whereupon counsel for the defendant moved to strike 
all the testimonv of the witness Anderson insofar as it 
relates to the requirements of the Bureau of Public Road 
of the Department of Agriculture, on the ground that the 
Act creating the Bureau of Public Roads specifically pro¬ 
vided that it should not have jurisdiction over cities the 
size of the city of Washington. The motion was overruled 
and an exception noted. 

Counsel for the defendant further objected to any testi¬ 
mony relative to rest cures and expenses of said cures sub- 
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sequent to September 25, 1931, on the grouiid that the 
amended bill of particulars, filed 2 or 3 days before the 
trial, was filed without the approval oj the court. 
51 Counsel for the defendant stated that hb received a 
copy of the said amended bill of particulars through 
the mail on Friday or Saturday immediately preceding the 
Monday on which the trial of the case commenced. The Court 
stated that he did not see why counsel for t^ie plaintiff 
waited from September, 1932 until March, 1933, before fil¬ 
ing the amended bill of particulars. Counsel fojr the plain¬ 
tiff stated that he wished to bring the case down to 
date of the trial. The Court suggested that nothing in the 
bill of particulars make any claim subsequent to| September 
25, 1932. Counsel for the plaintiff stated that lib purposely 
waited until a few davs before the case was (brought to 
trial before filing the amended bill of particulars. The 
Court stated that the permitting of the filing ojf the paper 
at this time left the defendant without any opportunity to 
investigate the claim should be desire to do so The case 
was on the daily assignment at the time the supplemental 
bill of particulars was filed. Counsel for the parties agreed 
that the case was on the calendar a month or t\|o previous 
and was continued over by consent of both parties until 
Thursday, March 30th, and on that date appeared on the 
daily assignment and was actually called for tr^al on Mon¬ 
day, April 3rd. The Court took the motion under consid¬ 
eration. 


52 Captain Coney L. Plemmons, called a4 a witness 
for the defendant, being first duly swoiin, testified 
that he is a captain in the Metropolitan Police Department, 
is now and has been for the past eight years iiji command 
of the 12th Precinct, which is located at 17th Street and 
Rhode Island Avenue, N. E., or approximately 3 blocks 
from 16th and Irving Streets, N. E. That he wfis familiar 


with the intersection during the year 1928 and quring Jan¬ 
uary 1929. That he has been over the intersection at least 
500 times during the last 8 vears. That during the vear 
1928 and in January 1929 he passed over the said inter¬ 
section once or twice each day. That he has ridden over 


the intersection in his Studebaker Sedan and tilso in the 


Ford touring car of the police department. That he had 
driven over the said intersection on these occasions at a 


i 
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speed of between 18 to 22 miles an hour. That on none of 
these occasions was he ever thrown against the top of the 
car, or out of i his seat. That when a complaint is made 
of the condition of anv highwav it alwavs comes to his at- 
tention. The witness further testified that they kept a hook 
in the station house on which complaints are entered, which 
is known as the complaint book. That he personally never 
received anv complaint of the condition of 16th and Irving 
Street. 

Whereupon counsel for the defendant asked the witness 
if it was a rule or order in the department that complaints 
made are brought to the witness’ attention. Counsel for 
the plaintiff objected to the question, but before the Court 
ruled upon the objection the witness testified that the Lieu¬ 
tenant was on duty at night and the witness on duty in the 
daytime, and that the witness relieved the Lieutenant when 
he came on in the morning. Whereupon, the Court sus¬ 
tained the objection and an exception was reserved. The 
witness was then asked whether there was a requirement, 
or did he, during 1928 and 1929 call to the attention of the 
police under his command various information which would 
come to him through the precinct. Objection to this ques¬ 
tion was interposed. Counsel for the defendant stat- 
53 ed that he expected to prove when complaints were 
made during the day or night time, and that such 
complaints were brought to the attention of the witness, but 
the Court sustained the objection and exception was noted. 

The witness then testified that he had never received anv 

* 

complaint from Mr. Haller who lives at 16th and Irving 
Streets. That he knows Mr. Haller and that during the 
years 1927 and 1928 and January 1929 he passed Mr. Hal¬ 
ler’s house a great manv times each week. That the sec- 
tion of the citv in which 16th and Irving Streets is located 
is suburban and that Irving Street is not a through street. 
That he was familiar with the intersection in question and 
other intersections in that particular vicinity in 1928 and 
January, 1929. 

Whereupon the witness was asked whether the intersec¬ 
tions in that vicinity were of the same general character, 
to which question objection was interposed, and sustained 
by the Court- and an exception noted. 

On cross-examination the witness testified that a person 
driving over the intersection at 12 to 16 miles an hour in 
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January 1929 there would be nothing to call his attention 
to its being different than other intersections; nothing 
about the character of the road. 

On redirect examination the witness stated thajt there was 
a slight decline on both sides of the street, phat is, on 
the east and west side of 16th Street, and tha^; the point 
of decline is the gutter of the roadway, along which the 
water runs on 16th Street. The witness further testified 
that the roadway declines and rises a little, just a kind of 
a wave on both sides of the street. 

On recross-examination the witness distinctly recalled 

January, 1929, and the day this accident was supposed to 

have happened at this intersection because it was called 

to his attention, and that he went out to the intersection 

on Januarv 8th and rode over the intersection and he has 
* 

a mental picture of the condition of the intersection, as he 

observed it on Januarv 8, 1929. 

^ 7 

54 On redirect examination the witness testified that 
the condition of the roadwav during the vear 1928 
was the same as it was on January 8, 1929. 

Herbert W. Hawse, called on behalf of the jlefendant, 
being first duly sworn, testified that he is a member of the 
Metropolitan Police Department had has been such for 
five years and is now and had been for five v^ars prior 
thereto attached to the 12th Precinct; that in 1^28 and in 
January, 1929, 16th and Irving Streets, N. E. were on his 
beat; part of the time he was on foot duty and 1 part time 
assigned to an automobile; and that at no time was there 
ever any complaint made to him of the condition of the 
intersection or gutters of 16th and Irving Streets, N. E.; 
that he has ridden on the said intersection in aji automo¬ 
bile ; that he has never been bumped to the top of an auto¬ 
mobile. 

I 

On cross-examination witness testified that in going over 
the intersection along Irving Street there was a slight dif¬ 
ference; that there are gulleys like any other intersection; 
and that if the car was proceeding over the intersection, 
travelling at a reasonable rate of speed, one would not 
notice any inconvenience at all. 
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Lee It. Grabill, called on behalf of the defendant, being 
first duly sworn, testified he is at present employed by the 
Pennsylvania Railroad Company as an engineer, and that 
prior to July 19, 1932, he was employed by the District of 
Columbia for over tliirtv vears, first as an assistant in the 
Highway Department, and afterwards as Superintendent 
Suburban Roads and later became Engineer of Mainten¬ 
ance. That as Superintendent of Suburban Roads and En¬ 
gineer of Maintenance he was in charge of the intersection 
of 16th and Irving Streets. That 16th and Irving Streets 
are in a suburban section. That during his entire thirtv 
vears in the District Government lie was engaged in high- 

wav work. That he received his education at the Universitv 
♦ • 

of Missouri, graduating therefrom in 1878, thereafter work¬ 
ing as a mining engineer for a few years. Later he was 
employed as an assistant engineer in the United 
55 States Government in the War Department, and 
while so employed took a post-graduate course in civil 
engineering at George Washington University; graduated 
therefrom in 1896. That he has read considerably and kept 
up on all matters of road construction and engineering. 
That he was employed in the United States Engineer De¬ 
partment for twelve years; engaged on projects of con¬ 
struction at Fort Hunt and Fort Washington. That he 
constructed the roadway of 16th and Irving Streets in 1918, 
and that it was a water bound macadam roadway. That 
the streets which intersect this point bring to this intersec¬ 
tion a flow of water from an area of about ten acres. Three 


of the streets coming into the intersection empty the water 
from the surrounding land to this point and the water flows 
awav towards the north on 16th Street. The witness then 
referred to the official grade maps of the District Highway 
Department showing the grades of this intersection, which 
map was consulted at the time the roadway was constructed, 
and the grades appearing thereon he knows to be correct 
and accurate, and the street was constructed in accordance 
with the grades. On Irving Street the grade from the east¬ 
ward falls towards 16th Street at the rate of .66 of 1 per 
cent, which is 8 inches in every 80 to 100 feet, which is a 
very slight grade. The above grade is the one existing 
from 17th Street towards 16th Street on Irving Street. The 
grade on Irving Street from 15th to 16th Street also falls 
towards 16th Street at the rate of 3.3 which is approxi- 
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mately 4 inches in every 100 feet. The grade on 16tli Street 
from Hamlin Street to Irving Street, that is ip the direc¬ 
tion from the south to the north, the rate is 6|9 of 1 per 
cent, which is nearly 7 feet in every 100 feet, which is a 
rapid rate of fall. When this grade of 6.9 reaches Irving 
Street it flattens out at the intersection so as to carry a flat 
grade across Irving Street, and from Irving Street north¬ 
ward on 16th Street the grade falls away from Irving Street 
at the rate of 1 foot and 5 inches in every 100 feet. 
56 At this intersection Irving Street and 16th Street are 
about 25 feet wide from center of guttet to center 
of gutter. At the intersection there is 17 feet of macadam 
and S’ feet of guttering. That at a point other than at the 
intersection the gutter is 3 feet wide, but that at the inter¬ 
section it is spread out 8 feet wide and is constructed of 
Belgian blocks, which are a little larger than pricks and 
rectangular in dimension. These blocks are very tough and 
smooth. That the rate of grade allowed on a wpter bound 
macadam roadwav at an intersection such as the one in 

* i 

question is at the rate of %th of an inch to a fpot of the 
macadam portion, and in the gutter proper at tpe rate of 
1 inch to a foot. That the depth of the gutter is necessary 
to create a capacity to carry off the water which comes 
to that point. There were no sewers in that sectjion of the 
City in January, 1929, for carrying storm watet, or what 
is known as surface water. Unless the gutters were con¬ 
structed to carrv away the surface water at timei of heavy 
rain the water would overflow the gutters and ^cour and 
wash the stones and macadam out of the roadway. The in¬ 
tention is to give the gutters sufficient depth so that sur¬ 
face water is carried across the street to protect not only 
the roadway but adjacent sidewalk and private property 
back of the sidewalk from flooding at times of hepvv rains. 
That the paving with granite or Belgian block fir gutters 
in a macadam roadway was a recognized practice in accord¬ 
ance with the general plan of construction of Jroadways 
similar to that of 16th and Irving Streets. In pudding a 
roadway such as 16th and Irving Streets and other road¬ 
ways, there is taken into consideration the suitability of 
the road to permit travel in both directions, thp surface 
water which reaches the various points so as to pvoid any 
scouring of the main or central part of the roadway, and 
the protection, as far as possible, of pedestrians who have 
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to cross the roadway in times of storm; that is, it is neces¬ 
sary to confine the water so that persons can cross over the 
street and the safety of the public in traveling over 

57 the intersection either on foot on bv convevance. 
That there would be larger quantities of water than 

is usually handled at an intersection due to the larger area 
that drains to this intersection. That plaintiff’s Exhibit 
No. 3 indicates the widening of the gutters as heretofore 
stated by the witness. The witness examined the plat pre¬ 
pared by the plaintiff’s witness Anderson, and after study¬ 
ing the same testified that if the road was in the condition 
as shown by the plaintiff’s photographs and the plaintiff’s 
plat, that he would say that the construction was in accord¬ 
ance with the recognized plan and practices for the con¬ 
struction of roadways. That this practice is recognized by 
the engineering profession by persons who are experienced 
in the construction of suburban roads. That the plans for 
the construction of the roadwav at 16th and Irving Streets 
and the grade appearing on the said plans were made in 
his office with his approval, and were also approved by the 
Engineer of Highways. The road was constructed in 1918, 
and before that time he had supervised and constructed 

manv other -suburban roads in the District of Columbia. 
* 

That this construction of the highway at 16th and Irving 
Streets was in accordance with tlie general plan and prac¬ 
tice in force iiii the District of Columbia and that it was 
the recognized practice for the construction of such streets 
and roads, and the witness considers that such practice is 
reasonablv safe. That the construction of such roadwav, 
as testified to bv him, was reasonablv safe, and if the street 
and gutters were in the condition as shown by the plain¬ 
tiff’s photographs and had a grade as shown in the plain¬ 
tiff’s survey plat, that the roadway would be reasonably 
safe. That he frequently visited this intersection, and trav¬ 
elled over all of the roads of the District of Columbia. That 

he reached this intersection about once everv 10 davs or 

» * 

2 weeks. Sometimes longer periods intervened and other 
times shorter periods. The inspection depended somewhat 
on the reports from that and other sections. That the wit¬ 
ness had never received any complaint prior to the accident 
of the condition of the roadwav at 16th and Irving 

58 Streets. There might be an occasion when there 
would not be an inspection for a period of a month. 
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A month would probably be the maximum tiiie in which 
there would not be an inspection. Approximately, the in¬ 
spections were every 10 days or 2 weeks. The inspections 
were made for the purpose of determining if' there were 
any detects in the roadway, the condition of tfye roadway, 
and whether repairs were needed, and these! inspection 
tours were made in an automobile, usually a Ford. That 
as he went over this intersection in question he does not 
recall ever having experienced anything unusual or noticing 
anvthing unusual. That he was never thrown out of his 
seat or up against the top of the car. That his usual rate 
of sped was approximately 18 to 20 miles an hour. That 
the roadway remained in substantially the same condition 
from the time it was constructed until January, 1929, and 
the width and depth of the gutters remained substantially 
the same. There was no reconstruction. That the plan of 
construction, in accordance with which this strebt was con¬ 
structed, was in accordance with the general plan of con¬ 
struction and was reasonably safe, and if it had not been 
the witness would have changed it. That during his 30 
years of service with the District of Columbia the amount 
of roadway that lie constructed each year would vary in 
accordance with the amount of the appropriations. Usually 
there was constructed under his supervision 3|to 6 miles 
of macadam roadway each year. The witness had charge 
of all the suburban roadways, which increased ip size from 
year to year. The first year there were approximately 75 
miles of suburban roadways and near the close pf his serv¬ 
ice 150 miles of suburban roadways. j 

On cross-examination the witness testified that during 
his service with the War Department he was engaged in 
river improvement, construction of fortifications,| also some 
construction at Fort Monroe, and the construction of the 
new batteries at Fort Hunt and Fort Washington. That 
he was employed as a civilian, and that he was tlije assistant 
engineer in charge of the work. That there wa^ a Colonel 
in charge. In 1929 there were sewers out! on Irving 
59 Street and 16th Street but they were not what the 
layman calls trap basins. There were no trap basins. 
There was a sanitary sewer which served houses,! but which 
was not of sufficient capacity for rain water. That there 


6040a 
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is a storm water system or sewer, usually of a larger ca¬ 
pacity. That is fixed at the street corners to carry away 
the surface water. There was no such storm water sewer 
there. There was a sanitary sewer to permit the disposal 
of sanitary waste. That when he rode over Irving Street 
crossing 16th Street he did not notice any material bump 
or jolt and nothing usual. He does not remember reading 
the speedometer as he passed over the gutters, but sup¬ 
poses it was at the rate of 15 or 18 miles an hour. That 
lie does not remember having his attention attracted by any 
jolt due to the presence of .the gutter. He never remem¬ 
bers his attention attracted to a jolt by reason of the gut¬ 
ter. There has been no reconstruction of the roadway, but 
there was a top dressing on the macadam of the roadway 
which would raise the crown thereof not over one-half of 
an inch. That the witness was in charge of the maintenance 
of the roads when this work was done and has made no 
survey of the gutters since 1929. The witness cannot pre¬ 
cisely estimate the depth of the gutters from a photograph, 
but he can substantially. 

On redirect examination the witness testified that he was 

working in the War Department from 1883 to 1889. That 

the regulations did not permit the surface water in the 

streets to run into the sanitary sewer svstem. That other 

» * 

jurisdictions have adopted similar methods for the con¬ 
struction of roadways as the one described in this case, 
among which are Massachusetts and New Jersev. 

ft 

60 Peter M. Anderson was recalled as a witness on 

behalf of the plaintiff and, being further examined, 
with the consent of the counsel for the defendant and the 
Court, testified that he did not consider the construction 
of the highway at 16th and Irving Streets, N. E. from an 
engineering standpoint a safe construction for the use of 
travel. 

Dr. Harry Isaac Kerr was called on behalf of the plain¬ 
tiff, and, being first duly sworn, testified as follows: 

That he has been practicing medicine since 1905, special¬ 
izing in surgery, and in 1929 was called in consultation by 
Dr. Hoffman with respect to Mary Ohessin. That at the 
time he saw her she was suffering from the effects of a 
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fractured skull, what is called postneuritic headache. That 
he tapped her spine only once. That he made i a charge of 
$75, which is a reasonable one. [ 

I 

Oounsel for the defendant conceded that thel charge was 
reasonable. I 

On cross examination the witness stated that he first saw 
Mrs. Ohessin on February 8, 1929, at which thine he made 
an examination and obtained the history of heir case, and 
at that time there was no tapping of the spine. That he 
made an examination of her which took probably an hour, 
including the conference with Dr. Hoffman. TJiat he com- 
menced seeing her on the 27th of February, 1929 and on 
March 7th. he did an air injection or spinal tap. That this 
was done for the purpose of relieving the headiche. That 
the air injection or spinal tap probably took about an hour. 

Dr. David Davis, called as a witness on behalf of the 
plaintiff and being first duly sworn testified that he is a 
practicing physician and has been for 25 years. That lie 

n i • Ijj* i t\ TT /v» • l 


was colled in consultation bv Dr. Hoffman in 


the case of 


Mary Ohessin and made a charge of $10. That there was 


also another charge made later of $200, making 
$210, which he stated was fair and reasonable. 


a total of 


On cross-examination the witness stated that he 
01 first saw Mrs. Ohessin the early part oj February 
1929. That he has not been paid for his services. 
That a bill was sent out soon after the work vjas done in 
1929 after the completion of the treatment, anjl was sent 
out from time to time thereafter. That some j physicians 
and surgeons make a charge in accordance with the finan¬ 
cial ability of the patient to pay. That such practice is 
recognized and generally followed in the profession, but 
the witness does not follow it. That when he first saw 
Mrs. Ohessin on February 4th, he was called relative to her 
ears, nose and throat, and later on July 24th, 1929, he was 
again consulted to determine if there was anything wrong 
to cause neurotic headaches. That 10 days thereafter he 
gave her treatment for sinus at George Washington Hos¬ 
pital. That sinus infection generally caused headaches. 
That on March 20th, 1933 the witness again made a sinus 
examination of Mrs. Ohessin in his office when she was com- 
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plaining of headaches. That he had not seen her between 
December 15th, 1929 and March 20th, 1933. That he could 
not find anything specific—nothing he could put his hand 
hands on—wrong with her. That he did not take an X-rav 
picture on this occasion. That he talked with Dr. Hoffman 
at, or about, the time of the examination concerning the 
patient. That he has specialized in nose, and throat work. 
That the witness treated the patient at Emergency Hospital 
in December 1929 for an ailment which embraced a part of 
the charge of $210. The court disallowed, on motion of 
counsel for the defendant, the charge of $175 for the Emer¬ 
gency Hospital operation and treatment, and permitted to 
stand the bill for $35 for other treatment. 


Christopher Armat was called as a witness on behalf of 

the defendant and, being first duly sworn, testified that he 

is employed by the District of Columbia in the Highway 

Department and has been for between 20 to 25 years. That 

he had had private experience in the planning and 

62 construction of streets in addition to his service for 

the District of Columbia. That for manv years he 

• • 


was assistant to Mr. Grabill. That he was present when 16th 
and Irving Streets were constructed. That he was one of 


the engineers in charge. That he was educated in private 
schools and received technical training in engineering work 
relative to the construction of streets. That 16th Street 


as carried across Irving Street had an 8-foot granite block 
gutter, which was 4 inches deep from a point where the 
gutter joined the macadam surface to the base of the same. 
That from the center of the roadway to the edge of the 
macadam, or a point where the same adjoins the gutter, 
there was a drop in the grade of approximately 6 inches. 
That the drop from the center of the roadway to the base 
of the gutter, as was testified to by him for the construction 
of roadwavs at 16th and Irving Streets, was a recognized 

ft v 1 

method of construction in the engineering profession. That 
the safety of traffic and the drainage are two important fea¬ 
tures to be taken into consideration in the construction of 


a road. That a road must be so graded as to take the 
water from the crown of the roadway. The witness was 
shown plaintiff’s exhibits Nos. 1, 2 and 3, which were the 
surveyor’s plat and two photographs, respectively, and 
testified that if the road existed as portrayed by the plat 
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and as shown in the photographs, it was reasonably safe. 
That he made a plat identical to plaintiff’s Exhibit No. 1, 
excepting that the vertical and horizontal scajes were on 
the ratio, which paper was offered and received in evidence 
and marked “Defendant’s Exhibit No. 1”. That he has 
made similar maps for the last 35 or 40 years. That 16th 
and Irving Street was built in accordance with the gener¬ 
ally accepted plan and design for suburban roacjways in the 
District of Columbia and in accordance with jthe general 

design and plan of roadways for the District op Columbia. 

I 

63 On cross-examination witness testified that the 
plat he prepared is accurate and correct and is put 
in a natural scale. That the 11% inches as shown on the 
plaintiff’s plat is not deceiving to him, and the plat pre¬ 
pared by the plaintiff’s witness is not the conventional way 
of preparing a plat. That engineers use variojis scales in 
preparing plats and the one prepared by the} plaintiff’s 
witness is used bv engineers. 

Thomas F. Heide, called as a witness on behalf of the 
defendant and having been first duly sworn, testified as fol¬ 
lows : 

That he is now and has been for 16 vears a member of the 

• I 

Metropolitan Police Department and in January 1929 was 
assigned to No. 12 Precinct, located at 17th [Street and 
Rhode Island Avenue N. E. That he was at this precinct 
during the years 1927,1928 and 1929, and he is familiar with 
the conditions of the intersection of 16th and Irving Streets, 
X. E. as they existed in January 1929. That hp has gone 
over said intersection on many occasions both ajt high and 
low speed. That he has traveled over this intersection at 
the rate of from 12 to 18 miles an hour and a|t the high 
speed at varying rates from 50 to 70 miles per hour. That 
on the occasions when he went over the intersection at the 
high speed he was driving an automobile for Cajptain Bur¬ 
lingame of the Whiskey Squad. That on thel occasions 
when he would travel at the rate of speed froih 12 to 22 
miles an hour he vrould not be thrown out of ijis seat or 
to the top of the car. That he would know he wgs passing 
over a gutter, but it would not throw him up in the air. 
That he would feel a rise in passing over the gutter but 
not sufficient to cause him to leave the seat of the car. That 
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lie saw Mr. Chessin and his son—whom he identified in the 
court room—at the said intersection the day after the acci¬ 
dent to Mrs. Chessin. That Mr. Chessin had a Jewett tour¬ 
ing car. That Mr. Chessin’s son drove the car over the 
intersection while the witness and the plaintiff stood 

64 on the curb and watched him and the car. That it 
did not throw’ the son off the seat or against the top 

of the car. That the son w r as driving the car about 20 to 
22 miles an hour on this occasion. That later the witness 
got in the car and he w’as driven over the gutters at a rate 
of between 20 to 22 miles an hour. That he felt a rise in 
passing over the gutter, but it was not sufficient to throw’ 
him in the air. Then Mr. Chessin, Sr., plaintiff herein, got 
in the car and the voung man drove over the intersection 
again at the same rate of speed and neither the witness nor 
Mr. Chessin, Sr. w’ere throwrn in the air. That the witness 
did not say to Mr. Chessin or his son that he w’ould not 
ride over the intersection because he w’as afraid and did 
not wmnt to get hurt, or did not want to take a chance. 

On cross-examination the witness testified that if the car 
w’as driven over the gutters at the rate of speed of from 
12 to 17 miles an hour one w’ould not notice an unusual 
bump. That on the day lie and Mr. Chessin drove over the 
intersection the witness first w*ent to Chessin’s house, and 
at the witness’ request they came to the 12th precinct, from 
which place they proceeded to the intersection, w’hich w’as 
just a few’ blocks away. That if a car w r as proceeding at a 
rate of speed betw’een 12 to 17 miles an hour you w’ould feel 
a rise in the roadway, the same as in an incline, but nothing 
unusual. 

James 0 . B. Gray, a wutness for the defendant, having 
been first duly swmrn, testified that he is a member of the 
Metropolitan Police Department and has been for 32 years 
and that he w’as at present a sergeant. That he w’as at¬ 
tached to the 12th precinct for 6 years and wras there dur¬ 
ing the year 1928 and 1929. That he know’s Mr. Haller who 
lives at 16th and Irving Street. That he has driven over 
the intersection at varying rates of speed from 12 to 22 
miles an hour and has never been thrown out of his seat 
or against the top of the car on any of these occa- 

65 sions. That about 4 years ago Mr. Haller came to 
the station house and made a complaint and the wit- 
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ness then went to Mr. Haller’s house with reference to this 
complaint. That the nature of the complaint \jvas that Mr. 
Haller was complaining about some neighborhood trouble. 
That he does not recall the details of the conversation, rela¬ 
tive to this incident. That Mr. Haller mentioned to him 
at that time that there was a bump in the street at the in¬ 
tersection. That the witness went out and looked at the 
street and drove over it. That there were no jwashouts or 
anything like that. That if one drove across the intersec¬ 
tion at an excessive rate of speed they would get a jolt, 
but at a moderate or ordinary rate of speed there would 
be no jolt to amount to anything. That he has [driven over 
the intersection hundreds of times at a moderate rate of 
speed without any difficulty. 

i 

On cross-examination witness testified that | he did not 
think that a stranger driving over the intersection at the 
rate of 15 miles an hour would observe any imusual jolt 
or bump. 

I 

Thereupon there was received in evidence thej admittance 
card of Mary Chessin to Emergency Hospital on the eve¬ 
ning of the accident, which is as follows: 

“Mary Chessin; address, 2222 M Street, [Northwest; 
brought in private car; date, 1-7-29; time, 11:55; Dr. Rut- 
koski; nurse, A. Dulanv; age, 42; color is white; sex, female; 
occupation, housewife; diagnosis, contusion qf forehead 
and right shoulder; treatment, ice caps to| forehead, 
then Elix. digestive compound; primary disposition of case, 
rest room; final disposition of case, sent outj to return. 
Remarks: Auto accident at Irving Street; charge, $1.” 

66 Thereupon there was also received in evidence the 

record- produced by Dr. IT. S. Hoffman, which were 

marked collectivelv “Defendant’s Exhibit No. 2j” 

- 

H. C. Whitehurst was called as a witness oh behalf of 
the defendant and, having been first duly sworn, testified as 
follows: 

That he is employed by the District of Columbia and has 
been since the early part of 1926. That he ha^ charge of 
the Highway Department of the District of Columbia, which 
includes all streets and roads. That he graduated from 
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civil engineering- and mechanical engineering from the Vir¬ 
ginia Polytechnic Institute in 1907. That from 1907 to 1910 
he was engaged in a minor engineering position, largely in 
connection with construction work. That from 1910 to 1917 
he was engaged in various forms of construction and was in 
the Army during the period of the War and subsequently 
became a Captain in the Engineering Corp- and is now a 
Major in the Reserve Corp- of Engineers. That prior to 
his service with the District of Columbia he had done a 
good deal of miscellaneous road building work, notably with 
the Tennessee Coal, Iron and Railway Company’s plant de¬ 
velopment subsequent to 1907, and later in subdivision work 
in Richmond, Va., between 1911 to 1917, and also the roads 
and approaches in connection with the Muscle Shoals de¬ 
velopment. That he is a member of the American Society 
of Civil Engineers and the president of the American Road- 
builders Association and a member of the High wav Re- 
search Board of the National Research Council, all of which 

deal with the construction of streets and roadwavs. That 

* 

he has read many books and publications relative to the 

construction of streets and roadwavs. Witness was then 

* 

shown the plat known as Plaintiff’s Exhibit No. 1 and the 
photographs known as Plaintiff’s Exhibits Nos. 2 and 3, 
and testified that if the roadwav existed as shown bv the 

V * 

survey and photographs it was reasonably safe construc¬ 
tion and was in accordance with the general plan and 
67 design adopted by the District of Columbia. That it 
was the type that was designed and used in suburban 
areas in the District of Columbia. That the roadway is a 
waterbound macadam, which has a base of stone and a 
waterbound macadam surface. That the cross sectional 
drop from the center of the road to the gutter varies some¬ 
what with the type of the road. That near the center, or 
crown of the roadway the drop is slight and increases as 
it nears the gutter. That in the traveled part the drop 
would be somewhere between to inch. That the cross 
section grade increases as the street approaches the gutter 
in this particular type of road because the water must be 
confined in the gutter. That in streets where there is a 
curb the curb projecting above the roadway edge confines 
the water to a given area, but where there is no curbing 
as at this intersection the water is confined to cobblestone 
gutters, and is changed from cobblestone to Belgian or 
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granite blocks and is made shallower than the gutter exist¬ 
ing between the intersections. The purpose is for carry¬ 
ing the surface water across the intersection!. That ap¬ 
proximately 10 acres drain to this particular intersection. 
That there were not storm water sewers in thatjarea. That 
storm water, which is surface water, is not emptied into the 
sanitary sewers excepting in those areas where they are de¬ 
signed of sufficient capacity to take the storm 'jvater. That 
the sanitary sewers in that area have not sufficient, capacity, 
nor is it customary to carry storm water in sanitary sew¬ 
ers. That where there is no storm water sewer to take the 
surface water from the street it is necessary tjo have gut¬ 
ters, otherwise the flow of water would soon wash out and 
deteriorate the roadway. That the drainage is |he primary 
point of roadway protection and it is obliged to be con¬ 
trolled in gutters and carried to the low poinjts where it 
is disposed of into some stream or storm water} sewer, and 
that the surface water must be confined to public 
68 space. That there would be quite a sizeable quantity 
of water brought to 16th and Irving Streets as there 
is a pretty large drainage area and the gutters gt the inter¬ 
section are widened and flattered so that the saijne capacity 
of water can be taken care of. That this arrangement is 
shown in the photographs—that is, the gutter I is deep at 
a point not at the intersection and is widened and made 
shallower at the intersection. That the gutter is also made 
shallower to make it suitable for traffic. That th<[> gutters in 
between the blocks are not adopted for crossing of traffic, 
so that the gutters are flattened out and made! travelable 
with reasonable safety at the intersections, where the cross¬ 
gutter construction is used. That this intersection is rea¬ 
sonable safe. That the primary conditions takep into con¬ 
sideration in the building of a road are the safejty of traf¬ 
fic and drainage, and the road must be constructed to be 
of lasting quality. That during the years 19*27, 1928 and 
January of 1929 the witness inspected the highways in the 
District of Columbia. That he covered all the| highways 
once a year with inspection in connection with improvement 
programs, and some locations many times during the year. 
That 16th and Irving Street is a suburban section and is 
considered such. That he cannot say definitely how many 
times during the aforementioned years he inspected 16th 
and Irving Street, but it would be several times during 
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the year. That these inspections are made in an automo¬ 
bile and the inspection consists mainly in connection with 
the preparation of the improvement list and roadway re¬ 
pair work so as to visualize first-hand the character and 
extent of work that is needed, and anything unusual that is 
in the nature of a minor repair or a major repair, those 
things are immediately reported to the Maintenance En¬ 
gineer for correction. That to his knowledge no complaint 
was ever received relative to the condition of this intersec¬ 
tion prior to January 1929. That there is a difference in 
the design of roadways for traffic in densely popu- 
69 lated sections as distinguished from suburban sec¬ 
tions. 


On cross-exahiination the witness testified that he was 
the Chief of the Construction Division for 4 vears in charge 
of Muscle Shoals and Wilson Dam. That for a vear and 
a half he was Chief of Construction Division Xo. 2 and 
after that service he was made Chief of the Construction 
Division of both the power house and the dam, including 
the construction of Dam Xo. 1 at Florence, Alabama, and 
was chief of the construction of Wilson Dam under the Dis¬ 


trict Engineer being actually in charge of the work. That 
the engineer in charge for a short period of time was Col. 
George R. Spalding and later Col. M. C. Tyler. That Col. 


Borden's service was before the witness’ service at Wilson 


Dam. That within the last week lie has read parts of his 
testimonv given at the former trial. That in January, 1929, 
there were no storm water sewers at that intersection. That 


the rate of grade in a roadway considering it is unusual 


or not depends! upon the distance in which the change in 
grade occurs. That in this case there is change of 10 1 /** 


inches in a distance of 


over 12 feet, although it is not 


equally proportioned throughout the 12 or more feet. That 


as an engineering proposition the witness considered a drop 
from the zero point, or the center, the drown of the road, 
to the gutter on one side of 8.75 inches, and on the other 


of 9.5 inches, in a 24-foot road, as being a safe road for 


travel. That lie is familiar with cross-section plats and 
there is nothing in plaintiff’s Exhibit Xo. 1 which would 


deceive or fool him, an engineer, and he thoroughly com¬ 
prehends and understands it. Whereupon the following 
question was asked: 
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“Q. As an engineering proposition, Captain, it was per¬ 
fectly feasible to put in storm sewers at that intersection, 
was it not?” j 

TO Objection was interposed to the question on the 
ground that such a proposition was not! in contro¬ 
versy and what could have been done cannot; make any 
difference in this case, and the situation would have to be 
determined as it existed. The Court overruled qie objection 
and exception was reserved and the witness answered 

“Absolutelv”. 

* 

On redirect examination the witness answered that he 

read over parts of his testimony at the request of counsel 

for the District of Columbia. That the Bureai|i of Public 

Roads does not have anvthing to do with the construction 

of citv streets. 

* 

Whereupon a juror asked permission to ask a question, 
which was granted and the following questioii was pro¬ 
pounded to the witness: 

“Q. Is the intersection out there now in substantially 
the same condition it was in 1929?” 

Objection was interposed and the court stateq: 

“The Court: I should say this to the juror: This is not 
a proper question. We are supposed to give you these 
things as tliev existed at that time. I understand whv vou 
asked the question, but you may take it from mje that this 
is not considered proper evidence in the case.”| 

E. S. Dawson was called on behalf of the defendant and, 
after having been first duly sworn, testified that he is em¬ 
ployed by the District of Columbia as Inspector of Claims, 
and that as such he gets all the claims presented against 
the District of Columbia and that he also gets complaints, 
but not all of them. That complaints relative to the con¬ 
dition of the highway are forwarded to him through the 
Police Department, but he does not say he gets them all. 
That prior to January 7,1929 he had not received'any claim 
for damages, or any complaint relative to the condition of 
the roadway at 16th and Irving Streets X. E. j 

On cross-examination the witness testified that he 
71 is the investigator of claims which are presented 
against the District of Columbia by pejrsons for 
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damage. That he is sometimes referred to as the Claims 
Adjustor. 

On redirect examination the witness testified that he gets 
reports from the Police Department every day relative to 
the condition of the highways and accident- on the street. 

Questioned by a juror the witness testified that when a 
complaint is made by a citizen through the Police Depart¬ 
ment the witness sees that the condition is remedied but 
does not report back to the person who made the complaint 
to the Police Department. That if the complaint deals with 
the highway he sees that the Engineering Department in 
that section of the city repairs the defect. That if, upon 
investigation, it was found that the complaint needed no 
attention no report is made back to the complainant, ex¬ 
cept that they are thanked for the information. 


Bernard Chessin, plaintiff, being recalled by plaintiff's 
counsel, testified as follows: 

That during ithe summer of 1929 when his wife and 
daughter were at Penmar he visited them everv week and 
paid the bills for his wife, which were $25 per week, and 
over objection and exception testified that he paid the 
bills for his daughter, which were $25 per week. That in 
1932 he paid the bills for his wife and daughter at the 
same place and the charge at that time was $18 a week for 
each. 

On cross-examination the witness testified that his total 
bill in 1929 was approximately $100 for his wife and the 
same amount for his daughter. That in 1931 he paid $25 
a week for 12 or 13 weeks. That he is not a rich man. 


The witness was then questioned by the Court and tes¬ 
tified as follows: 

That prior to 1929 his wife would only go away on 
72 the occasion of a week end trip over Saturday and 
Sundav. That when his wife and daughter were 
awav in the summer he and the rest of his familv remained 

V * 

at home with a servant in the household and that he does 
not think he saved anything on his household expenses in 
Washington by reason of his wife and daughter being 
away. That it probably cost a little less to feed 3 persons 
instead of 5. 
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On further cross-examination bv counsel for defendant 

* 

witness disclosed that his son is a grown man ov^r 21 years 
of age, and his daughter Adele is now 22 years pf age and 
his daughter Ethel is 23 years of age. That his daughter 
worked with him in his business and his son did ^ome work 
and also went to school. 

1 . 

Henry Donovan was called on behalf of the plaintiff and, 
being first duly sworn, testified as follows: 

That he is employed by the District of Colum|bia and is 
custodian of some of the records of the Sewef Division 
and produced grade sheets and grade records in response 
to a subpoena. 

Whereupon counsel for the defendant requested the 
Court to inquire of counsel for the plaintiff the purpose 
of the proposed testimony, and the following proceedings 
were had out of the hearing of the jury: 

l 

I 

Counsel for the plaintiff stated that he expected to show 
that there were two types of sewers running ujnder 16th 
Street at the intersection—one a sanitary sewe^* and the 
other a storm water sewer in the year 1929. Counsel for de¬ 
fendant submitted the testimony was inadmissible as not 
being proper rebuttal and that it was not proposed to 
show that the sewers were connected up with the street 
but were merely underground. Whereupon the jCourt. in¬ 
quired of counsel for the plaintiff if he expectecjl to show 
that they were connected, and plaintiff’s counsel replied 
that he will show that they were connected and Ranted to 
show also that Grabill and Capt. Whitehurst did not tell 
the truth when thev stated there was no storm water 

* * i 

73 sewer. The records produced by the witness were 
examined and it was shown that there wai a storm 
water sewer pipe in the center of the street which was 
installed in May 1927; that the storm water seweif or catch 
basins were installed on the southeast and northeast cor¬ 
ners of 16th and Irving Street on July 5th, 192p and on 
the southwest corner on March 16, 1933. That none of 
the storm sewers or catch basins were connected]with the 
storm water sewer in the street until the summeil of 1929. 
Counsel for the defendant stated to the court that the 
purpose of the testimony of the defendant’s witnesses was 
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to show that there was no outlet for the surface water that 
had to be carried across the gutter and that these records 
did not dispute that fact. That it was immaterial whether 
there were underground pipes which were not connected 
up and that by admitting the proposed testimony before the 
jury it would show changed or altered condition subse¬ 
quent to the accident, and further that the Court must 
deal with the situation as existing and the question is not 
whether the method used was the most up-to-date or the 
most efficient but whether or not the method which was 
then in existence was reasonably safe. The Court in¬ 
quired of the witness if the storm water sewer in the center 
of the street was working and the witness replied, not with¬ 
out the basins and that the storm water sewer basins were 
not connected at lGth and Irving Street- on January 7, 
1929. Whereupon the Court stated that he would rule that 
the testimony was admissible. Counsel for the defendant 
noted an objection to the entire proposed testimony of the 
witness on the grounds heretofore stated and an exception 
was reserved. The Court stated that he deemed the testi¬ 
mony admissible on the fact of whether the District was 
exercising reasonable care to have a reasonably safe cross¬ 
ing at that point and that the testimony of the defendant 
was addressed to the proposition that because of the need 
to protect the road from water this was the proper 
74 wav of intersecting it. Counsel for the defendant 
further objected on the grounds that none of the 
testimonv was contradictory of anv material or substan- 

• ft » 

tial point in tliei case and that the testimony of the defend¬ 
ant’s witnesses was in effect that there were no storm 
water sewers to take the water from the surface of the 
street, and that the declaration was not pitched on the 
theory that there should have been a safer method, and it 
would in effect be permitting the jury to say that a differ¬ 
ent and better method should have been devised or worked 
out by the defendant. All of the above, relative to the 
proposed testimony of Donovan took place out of the pres¬ 
ence and hearing of the jury. 

Before the witness Donovan was called to the stand to 
testify in the presence of the jury, counsel for the defend¬ 
ant asked leave to first recall the witnesses Whitehurst and 
Grabill to the stand in order that they could interpret what 
they meant by their previous testimony as to the lack of 
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storm water sewers. Objection was interposed by the 
plaintiff’s counsel and sustained by the Court pnd an ex¬ 
ception was reserved. 

Whereupon the witness Donovan testified, oveif objection 
and exception, in the presence and hearing of t}ie jury as 
follows: j 

That prior to January 7, 1929 there was in existence at 
16tli Street, N. E. between Hamline and Kearney, a storm 
water sewer and the said sewer crossed Irving Street and 
was completed on May 11, 1927. 

On cross-examination the witness testified that it was a 
21-inch sewer, and when he said there was a storm water 
sewer he meant there was a pipe under the gromnjl to which 
surface water could have been drained if they jvvere con¬ 
nected up, and there were no connecting sewers at 16th and 
Irving Street to this storm water sewer on January 7, 1929. 
That he does not know whether the storm water s^wer pipe 
under the ground of 16th Street and which was not con¬ 
nected on January 7, 1929, was sufficient and large 
75 enough to take care of the drainage of tjhat area. 

That it is also necessary to have a connecti|on sewer, 
that is, a connection storm water sewer, from the catch 


basin proper to the main sewer line, and that t 
nections were not under the ground at 16th ah 


hese con- 
d Irving 


Street on January 7, 1929. 

On re-direct examination the witness testified that there 
is a difference between the storm water sewer and a catch 
basin. 1 

Whereupon counsel for the defendant moved !to strike 
out all of the witness’ testimony as not being material to 
the case, as the testimony did not show any contradiction 
of the testimony of the defendant’s witnesses, and on the 
grounds previously urged against the admissibility of the 
testimony and on the further ground that it was npt shown 
that the pipes were sufficient for the drainage purposes at 
this intersection. Said motion was overruled and an ex¬ 
ception reserved. 

Whereupon the Court received in evidence tlye traffic 
regulation in force and effect on January 7, 192p, which 
provided: 
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“An operator shall pay strict attention to the traffic on 
the highways and shall at all times be in a position for 
emergency control of said motor vehicle.” 

Whereupon H. C. Whitehurst was recalled as a witness 
on behalf of the defendant and when asked what he had 
reference to when he spoke about storm water sewers in 
his testimony the witness replied that he had reference to 
a complete drainage system throughout the territory and 
there was no surface drainage system in existence on 
January 7, 1929, at that intersection. 

On cross-examination the witness was asked if he did not 
recall that on direct and cross examination previously in 
this case he had testified that there were no storm water 
sewers at the intersection in January, 1929, and the witness 
replied that he had reference to a complete drainage 
76 system and did not have any knowledge as to whether 
or not there was a trunk sewer in the vicinity and 
when he gave his testimony he had in mind a complete 
drainage system. That there may be a storm water sewer 
without a complete drainage system but it would be of no 
value until all of the connections are built into it and means 
provided for intercepting the water on the street and the 
sewer does not function until that time. That a trunk sewer 
line may be installed under the street and the connecting 
branches and catch basins are built off of the main sewer 
line later. That when the witness testified to the lack of 
a storm water sewer in the street he meant there were no 
facilities at the intersection in the streets for the drainage 
of the said streets, and that is what the witness thought 
counsel also meant. 

On re-direct examination the witness testified that some 
people refer to a catch basin as a sewer, such as a sewer 
top. That he had nothing to do with the building of the 
trunk line sewer in 16th Street and that the witness as an 
engineer knows the difference between a catch basin and 
a storm water sewer. 

Dr. Arch L. Riddick, called as a witness on behalf of 
the defendant, being first duly sworn, testified as follows: 

That he is a practicing physician and surgeon, specializ¬ 
ing in surgery and received his education at Johns Hopkins 
University, graduating in 1921. That he interned at St. 
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Agnes’ Hospital in Baltimore under Dr. Blootlgood and 
was later a resident physician in Emergency Hpspital for 
1 Vo years and was associated with Dr. Charles Stanley 
White for 5^ years thereafter, and since 1929 has been 
practicing for himself. That during the 5% yehrs he was 
■with Dr. White he was engaged in the general practice of 
surgery. That he is familiar with fractured skujls and has 
treated such cases. 

The witness was asked if there is a recognized or fixed 
charge for the treatment of fractured skulls in jcompensa- 
tion cases under the Government Compensation Act. 
77 Objection was interposed by plaintiff’s counsel and 
sustained by the court and an exception was re¬ 
served, and there was proferred out of the presence and 
hearing of the jury that if the witness were permitted to 
testify he would state that the compensation would be 
$150, including after treatment. 


The witness was then asked if there was a recognized 
charge by the medical association of doctors and surgeons 
in the District of Columbia for the treatment of' fractured 
skull cases, or similar treatments. The witness replied that 
there is a schedule of fees embodied in the constitution and 
by-laws of the District of Columbia Medical Society. 

Objection was interposed by the plaintiff’s Counsel to 
permitting the witness to testify as to the schedule of fees. 
Objection was sustained by the Court and an exception re¬ 
served. Counsel for the defendant said out of thp presence 
and hearing of the jury that if the witness were permitted 
to answer he would testify that the charge is $3.00 per visit. 

i 

The witness was then asked what he would consider in 
his judgment a reasonable charge in a case where a general 
practitioner, not a surgeon, treated a woman who sustained, 
what he diagnosed a fractured skull to the frontal base of 
the skull, if the physician treats the patient in the hospital 
every day for approximately 2 2 /> months, sometimes being 
present 2 or 3 times each day at the hospital and during the 
period the patient was in the hospital the physician called 
in a specialist on neurological surgery, who performed a 
spinal fluid test; and after leaving the hospital tjie patient 
was sent to the Washington Sanitarium at Takoma Park 
for approximately one month, during which period the phy- 

5—6040a 1 
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whether the storm water sewer was “functioning” whether 
the word “functioning” was used or not. 

Whereupon the entire case was closed. Counsel for the 
defendant moved the Court to grant a directed verdict on 
the same grounds stated in the motion at the close of the 
plaintiff’s case. \ Said motion was overruled and exception 
reserved. 

81 The Court, at the request of the defendant, granted 
the following instructions: 

Xo. 2. The jurors are instructed, as a matter of law, 
that the defendant, the District of Columbia, is not an in¬ 
surer against accidents upon its public highways; that it 
is its duty only to keep its streets in a reasonably safe con¬ 
dition and that the mere happening of the accident to the 
plaintiff’s wife does not shift to the defendant the burden 
of establishing that the accident did not occur through its 
negligence. 

Xo. 3. The jurors are instructed, as a matter of law, that 
the District of Columbia is not an insurer against accidents 
upon its public highways and that it is not incumbent upon 
the District of Columbia to make its public streets abso¬ 
lutely safe for vehicular traffic. 

Xo. 4. The jurors are instructed that there is no pre¬ 
sumption of negligence on the part of the defendant by rea¬ 
son of the mere happening of the accident, but that the 
burden of proof is upon the plaintiff to show by a fair pre¬ 
ponderance of the evidence that the defendant was negli¬ 
gent and that such negligence was the proximate cause of 
the injury to the plaintiffs, and if they fail to so find, their 
verdict must be for the defendant. 

Xo. 10. The jurors are instructed that before they can 
return a verdict against the defendant, the District of Co¬ 
lumbia. thev must find from the evidence not onlv that the 

7 * * 

roadway at the point of the accident was unsafe and dan¬ 
gerous but also must find, from a preponderance of the tes¬ 
timony, that the defendant had either actual notice of its 
unsafe condition, or that the same was so apparent that 
the defendant should have known of such dangerous 
S2 condition had it exercised reasonable care in time to 
have adopted precaution against injury at this lo¬ 
cation. 
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No. 13. The jury are instructed that befor^ they find a 
verdict for the plaintiffs in this case they mtist find that 
the condition of the gutter at the point in question was 
the only cause of the accident and injury, and unless they 
find by a preponderance of the evidence that the gutter in 
question was dangerous and that such dangerous condition 
was the sole cause of the accident and injury Jto the plain¬ 
tiffs then their verdict must be for the defendant. 

No. 19. The jury are instructed as a matted of law that 
before the plaintiff is entitled to recover in tlhis case she 
must prove by a fair preponderance of the evidence every 
essential allegation in the declaration. If tlie weight of 
the evidence is evenly balanced between the plaintiff and 
the defendant, then the plaintiff has not proved the allega¬ 
tions of the declaration by a fair preponderance of the evi¬ 
dence and in such event your verdict should be for the de¬ 
fendant. 

No. 21. The jurors are instructed that if they are not 
satisfied by a preponderance of the evidence that the oc¬ 
currence in question was due to some negligence of the de¬ 
fendant, the District of Columbia, then your verdict should 
be for the defendant. 

# 

The Court denied the following instruction^ offered by 
the defendant, and an exception was noted toj the refusal 
to grant each of the following instructions: 

No. 1. The jurors are instructed, as a matter of law, 
that upon all testimony, they must return a verdict in favor 
of the defendant, District of Columbia. 

83 No. 5. The jurors are instructed that jn their con¬ 
sideration of whether or not the construction alleged 
to have been the cause of plaintiffs’ injury was faulty, you 
must consider all the testimony in the case, the construction 
that has been used, and the reason that is given for making 
the construction in the way it was made, and before you can 
render a verdict against the defendant, the District of Co¬ 
lumbia, you must find that from such testimony the con¬ 
struction was obviously dangerous and that the defendant 
should have observed its obvious dangerous condition. The 
fact you must determine in the light of the faCts prior to 
the accident and not afterward, for you are charged that 
the mere happening of the accident does not j)f itself fix 
liability upon the defendant. 
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Xo. 6. The jurors are instructed that if they find from 
the evidence that the condition complained of in this case 
was part of a general plan or design adopted by the defend¬ 
ant, and its officers and agents, then their verdict must 
be for the defendant. 

No. 7. The jurors are instructed that it was not the duty 
of the defendant to provide the newest construction but 
a construction that was reasonably safe and in common 
use under similar circumstances and conditions, and if you 
believe from the evidence that the plan of construction 
which caused the plaintiffs’ injury was a proper form of 
construction and in use under similar circumstances, then 
you are instructed the defendant is not liable in this case. 

Xo. S. The jurors are instructed that the mere age of 
the construction is not evidence in itself that the street 
was in an unsafe condition. 

Xo. 9. If the jury believe from the evidence that the ac¬ 
cident to plaintiff was caused by the faulty design 
84 or plan of the gutters or drains in question the ver¬ 
dict must be for the defendant. 

Xo. 11. The jury are instructed that if they find from 
all the evidence in this case that tlie construction of the 
roadway at Ifith and Irving Streets, X. E., was in accord¬ 
ance with the general plan or design of the District of Co¬ 
lumbia and that such plan or design was reasonably safe 
and not obviously dangerous, then their verdict must be for 
the defendant. 

Xo. 17. The Traffic Regulations in force in the District 
of Columbia at the time of the occurrence in question pro¬ 
vided that all vehicles in motion on any street within the 
District of Columbia should display lights at night as fol¬ 
lows : 


“(b) Motor vehicles other than motor cycles shall be 
equipped with and have lighted at least two head lamps of 
a type approved by the director and mounted on the front 
of the vehicle, one on each side, and fitted with lamps of 
the same rating giving approximately 21 candle-power. Xo 
red or green light shall be visible from the front. A lighted 
lam]) shall be mounted at the rear arranged to show a red 
light visible from the rear at a distance of 500 feet and 
to illuminate by white light the rear license plate in such 
a manner as to make the numerals thereon legible for at 
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least 50 feet from the rear of the vehicle. When a trailer 
is used in conjunction with a motor vehicle, the| trailer only 
shall be required to display a rear lig*ht. ? ’ 

“(g) Construction, Arrangement, and Adjustment.—The 
head lamps and head-lamp devices shall be so constructed, 
arranged, and adjusted that they will at all time^; under nor¬ 
mal atmospheric conditions produce ample driving light so 
as to reveal any person, vehicle, or other substantial ob¬ 
ject the size of a small child on the street 200 feet ahead, 
except when the motor vehicle is operated on|a street so 
well lighted that any substantial object on the street 200 feet 
ahead is clearly discernible when the head lampslarc dimmed 
or when the vehicle is coming over the brow of a kill or under 
other circumstances which would throw the fujll beam up¬ 
ward so as to produce glaring or dazzling light. Head 
lamps shall not project a glaring or dazzling light to per¬ 
sons approaching or to persons whom such lights may ap¬ 
proach/ ’ 

i 

If you believe from the evidence in thjis case that 
85 the automobile in which plaintiffs were riding at the 
time and place in question, or just prior thereto, was 
being operated with head lights not conforming jo the above 
Traffic Regulations, then you are instructed as a matter of 
law that if you find such lack of proper equipment or ad¬ 
justment contributed to the occurrence in question in whole 
or in part, then your verdict must be for the defendant. 

No. 23. You are instructed that even though you find 
from the evidence in this case that the defendant, the Dis¬ 
trict of Columbia, was guilty of negligence as charged in 
the plaintiff’s declaration, there can be no recovery by the 
plaintiff unless you also find that the defendant, jthe District 
of Columbia, had knowledge that the condition 6f the high¬ 
way at 16th and Irving Streets constituted a dangerous 
situation and failed to remedy it within a reasonable time 
thereafter. 

No. 24. The jurors are instructed that if tpey believe, 
from the whole of the evidence in this case, that pie method 
of construction of the highway at 16th and Irvijng Streets, 
N. E., was in accord with a plan adopted or approved by the 
District of Columbia, and that such plan was a'reasonably 
safe plan under all the circumstances, then their verdict 
must be for the defendant, even though the jurors believe 
from the evidence that the plan of construction here 
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adopted was not as safe a plan as might have been followed 
or adopted. 

86 Charge of the Court. 

The Court (Mr. Justice Adkins): Now, gentlemen, this 
suit grows out of the accident to Mrs. Chessin, the wife of 
the plaintiff, which occurred on the 7th day of January, 
1929. The plaintiff alleges that his wife was injured by 
reason of the negligence of the District, the defendant, and 
he seeks to recover the damages caused to him by his 
wife’s injuries. 

You, of course, know the difference between the duties 
of the Judge and the jury. You know that it is your ex¬ 
clusive iunction to pass upon the facts; it is my duty now to 
explain to you the law which is applicable, and with the 
aid of that law it is vour dutv, after determining what the 
facts are, to decide whether the plaintiff shall have a ver¬ 
dict, and, if so, what it shall be. 

Of course, you know that it is the duty of all of us to 
proceed entirely on the law and the facts, and that we must 
lay aside all feelings of sympathy or prejudice which we 
might have. 

The burden of proof, you will recall, is usually on the 
person who alleges something affirmatively. In this case 
the plaintiff alleges that the accident was the result of the 
negligence of the District, so the burden as to that is upon 
the plaintiff to prove that fact by a fair preponderance of 
the evidence. Iithink vou know what that means. It means 

mr 

a somewhat greater degree of evidence than that produced 
on the other side. We are not so much concerned with the 
number of witnesses or who calls the witnesses, but when 
we weigh the testimonv of all the witnesses, in order for the 
plaintiff to succeed, there must be a fair preponderance of 
the evidence to show negligence on the part of the District. 

Now there are some other things, in addition to the negli¬ 
gence. The defendant says that Mr. Chessin, himself, was 
guilty of negligence in the way in which he was operating 
his car. There the District is affirmativelv alleging some- 
thing, so the burden is upon it to show by a preponderance 
of the evidence that Mr. Chessin was guilty of negli- 

1 o » o 

gence. 

The jurors are instructed that there is no pre¬ 
sumption of negligence on the part of the defendant 
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by reason of the mere happening of the accident, but that 
the burden of proof is upon the plaintiff to shciw by a fair 
preponderance of the evidence that the defendant was negli¬ 
gent and that such negligence was the proximate cause of 
the injury to the plaintiff, and if they fail to sp find, their 
verdict must be for the defendant. 

The jury are instructed as a matter of law that before the 
plaintiff is entitled to recover in this case he [must prove 
by a fair preponderance of the evidence every essential 
allegation in the declaration. If the weight of the evidence 
is evenly balanced between the plaintiff and tlicj defendant, 
then the plaintiff has not proved the allegations pf the decla¬ 
ration by a fair preponderance of the evidence and in such 
event your verdict should be for the defendant.' 

. . i 

The jurors are instructed that unless you find by a pre¬ 
ponderance of the evidence that the occurrence in question 
was due to some negligence of the defendant, tlhe District 
of Columbia, or you do not know how the accident happened, 
then vour verdict should be for the defendant. 

Now, again, as you know, the credibility of the witnesses 

is exclusively for vou. You have heard them all. You have 

been here now for more than a month listening to witnesses 

and weighing their credibility and determining how much 

attention you should pay to what each one says. | You know 

the various things vou should ascertain in trying to find 

what actually are the facts. The ability of the witness to 
* * 

observe and comprehend what takes place; hi^ ability to 
remember; his ability to tell it to you so that you are sure 
you have gotten just what the witness intended you should; 
the attitude of the witness; and, of course, you j^re entitled 
to consider the financial interest which any witness has in 
the outcome of the case. 

Counsel has requested that I call your attention to one 

of the rules of evidence, and that is that wherever you find 

that a witness has wilfully testified falsely with re- 

88 spect to a material matter about which he could not 

reasonably be mistaken, if you find that ^s the case 

with any witness, you have the right to disregard the testi- 

monv of that witness. You will notice that I used the word 
• * 

“right”. You mav determine that some of the testimony 
is true notwithstanding he has wilfully testified falsely as 
to some other matters, and it is the rule that yoti may dis¬ 
regard the entire testimony, or you may believe kuch parts: 
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as vou believe is entitled to weight. That is entirely for vou 
to determine. 

Now, briefly, in this case the plaintiff says the accident 
occurred because the defendant negligently failed to use 
due and proper care to keep its streets at the intersection 
of Sixteenth and Irving Streets, Northeast, in a reasonably 
safe and proper condition for the lawful use of automobiles. 
We are concerned with automobiles in this case. 

Now the defendant denies that allegation and savs that it 

* * » 

did exercise reasonable care and that the accident was 
really due, in fact, to the plaintiff’s negligence in not 
properly driving his car. 

So you see that we are concerned with the three questions 
that you have so often, negligence, contributory negligence, 
and proximate cause. And you know that negligence is the 
doing of something that a reasonably prudent person would 
not do, or the failing to do something that a reasonably 
prudent person would do. So contributory negligence is 
that kind of the doing of a thing on the part of the plain¬ 
tiff—and we are onlv concerned with the negligence of the 
plaintiff in the first place, if that is the cause of the acci¬ 
dent. So you will want to consider first, whether there was 
negligence on the part of the defendant; and then, was 
there any negligence on the part of the plaintiff which 
also contributed to the accident. 

Now having told vou in one of these instructions that the 
plaintiff must prove every essential element of his charge, 
I should point out to you now those essential elements, and 
the elements of the defense. 

89 The plaintiff alleges, first, that it was the defend¬ 
ant's duty to use due and proper care to keep the 

streets in reasonablv safe condition for automobile travel. 

* 

Second, that the defendant negligently permitted deep 
holes or depressions or gutters—he uses all of those terms, 
though usually talking about gutters. That the defendant 
negligently permitted deep holes or depressions or gutters 
to be in the intersection of Sixteenth and Irving Streets, 
and that such gutters made the intersection dangerous and 
unsafe for travel. 

Third, that this unsafe condition had continued for a long 
time, and that the District of Columbia had actual notice of 
it, or by the exercise of reasonable care would have had 
notice of it. 
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Fourth, that by reason of the negligence of thi defendant 
the accident occurred on January 7th, 1929, ancj that Mrs. 
Chessin suffered injuries thereby which causedjdamage to 
Mr. Chessin, in his endeavor to cure her, and in his loss of 
consortium, as I shall explain that to you. 

So in order to succeed the plaintiff must establish these 
elements by a fair preponderance of the evideneje. 

The defendant denies that it was guilty of 
gence. On the contrary, it alleges that it did ex 
sonablc care in constructing the crossing at whi<Jh the acci¬ 
dent occurred, and that the crossing was reasonably safe 
for automobile use; and that the accident was dhe, in fact, 
to the failure of Mr. Chessin to exercise ordinary care in 
crossing Sixteenth Street on Irving Street at thb time and 
under the circumstances in which he did cross it. 

So those contentions on the two sides involve ti 
tion of law, and, second, two questions of fact, 
tion of law is: What was the duty of the District!of Colum¬ 
bia with respect to this intersection? And the questions of 
fact are: Did the District of Columbia violate that duty; 
and, if so, did that violation of duty cause the accident; or, 
the other question of law is: Was the plaintiff, himself, 
guiltv of contributorv negligence. 

90 Now the dutv of the District of Columbia was to 

I 

exercise reasonable care to keep the intersection at 
Sixteenth and Irving Streets, Northeast, in a reasonably 
safe and proper condition for the lawful use of Vehicles in 
passing over the same. That is a very brief statement, and 
that puts a great deal upon you. But that is a statement 
of the law. It was its duty to exercise reasonable care to 
keep the intersection at Sixteenth and Irving Sllreets in a 
reasonably safe and proper condition for the lawful use 
of vehicles in passing over that intersection. 

The jurors are instructed, as a matter of law, that the 
defendant, the District of Columbia, is not a|i insurer 
against accidents upon its public highways; tliajt it is its 
duty only to keep its streets in a reasonably safe! condition 
and that the mere happening of the accident to the plain¬ 
tiff's wife does not shift to the defendant the burden of 
establishing that the accident did not occur through its 
negligence. 

The jurors are instructed, as a matter of la\^, that the 
District of Columbia is not an insurer against accidents 
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as vou believe is entitled to weight. That isentirelv for vou 
to determine. 

Now, briefly, in this case the plaintiff says the accident 
occurred because tlie defendant negligently failed to use 
due and proper care to keep its streets at the intersection 
of Sixteenth and Irving Streets, Northeast, in a reasonably 
safe and proper condition for the lawful use of automobiles. 
We are concerned with automobiles in this case. 

Now the defendant denies that allegation and savs that it 
did exercise reasonable care and that the accident was 
really due, in fact, to the plaintiff’s negligence in not 
properly driving his car. 

So you see thht we are concerned with the three questions 
that you have so often, negligence, contributory negligence, 
and proximate cause. And you know that negligence is the 
doing of something that a reasonably prudent person would 
not do, or the failing to do something that a reasonably 
prudent person would do. So contributory negligence is 
that kind of the doing of a thing on the part of the plain¬ 
tiff—and we are onlv concerned with the negligence of the 
plaintiIT in the first place, if that is the cause of the acci¬ 
dent. So you will want to consider first, whether there was 
negligence on the part of the defendant; and then, was 
there any negligence on the part of the plaintiff which 
also contributed to the accident. 

Now having told vou in one of these instructions that the 
plaintiff must prove every essential element of his charge, 
I should point out to you now those essential elements, and 
the elements of the defense. 

89 The plaintiff alleges, first, that it was the defend¬ 

ant's duty to use due and proper care to keep the 
streets in reasonablv safe condition for automobile travel. 

Second, that the defendant negligently permitted deep 
holes or depressions or gutters—he uses all of those terms, 
though usually talking about gutters. That the defendant 
negligently permitted deep holes or depressions or gutters 
to be in the intersection of Sixteenth and Irving Streets, 
and that such gutters made the intersection dangerous and 
unsafe for travel. 

Third, that this unsafe condition had continued for a long 
time, and that the District of Columbia had actual notice of 
it, or by the exercise of reasonable care would have had 
notice of it. 


DISTRICT OF COLUMBIA VS. BERNARD CHESSIN. 


(D 


Fourth, that by reason of the negligence of thd defendant 
the accident occurred on January 7th, 1929, and that Mrs. 
Chessin suffered injuries thereby which caused damage to 
Mr. Chessin, in his endeavor to cure her, and injhis loss of 
consortium, as I shall explain that to you. 

So in order to succeed the plaintiff must establish these 
elements by a fair preponderance of the evidence. 

The defendant denies that it was guiltv of anv negli- 
genee. On the contrary, it alleges that it did exercise rea¬ 
sonable care in constructing the crossing at which the acci¬ 
dent occurred, and that the crossing was reasonably safe 
for automobile use; and that the accident was due, in fact, 

to the failure of Mr. Chessin to exercise ordinary care in 

l * 

crossing Sixteenth Street on Irving Street at tho time and 
under the circumstances in which he did cross it. 

So those contentions on the two sides involve fi 
tion of law, and, second, two questions of fact, 
tion of law is: What was the duty of the District jof Colum¬ 
bia with respect to this intersection? And the questions of 
fact are: Did the District of Columbia violate that duty; 
and, if so, did that violation of duty cause the accident; or, 
the other question of law is: Was the plaintiff, himself, 
guiltv of contributory negligence. 

90 Now the dutv of the District of Columbia was to 

* 

exercise reasonable care to keep the intersection at 
Sixteenth and Irving Streets, Northeast, in a reasonably 
safe and proper condition for the lawful use of vehicles in 
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passing over the same. That is a very brief statej 
that puts a great deal upon you. But that is a 


jment, and 
statement 


of the law. It was its duty to exercise reasonable care to 
keep the intersection at Sixteenth and Irving Streets in a 
reasonably safe and proper condition for the lawful use 
of vehicles in passing over that intersection. 

The jurors are instructed, as a matter of lawi that the 
defendant, the District of Columbia, is not ah insurer 
against accidents upon its public highways; that it is its 
duty only to keep its streets in a reasonably safe [condition 
and that the mere happening of the accident to jhe plain¬ 
tiff’s wife does not shift to the defendant the burden of 
establishing that the accident did not occur through its 

m '• i ^ 

negligence. 

The jurors are instructed, as a matter of law, that the 
District of Columbia is not an insurer against accidents 
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upon its public highways and that it is not incumbent upon 
the District of Columbia to make its public streets abso¬ 
lutely safe for vehicular traffic. It is the duty of the Dis¬ 
trict of Columbia to keep its streets and public highways in 
a reasonably safe and proper condition. 

The jury arc instructed that before they find a verdict 
for the plaintiff in this case they must find that the condi¬ 
tion of the gutter at the point in question was the only 
cause of the accident and injury, and unless they find by a 
preponderance of the evidence that the gutter in question 
was dangerous and that such dangerous condition was the 
sole cause of the accident and injury to the plaintiff* then 
their verdict must be for the defendant. 


Now having told vou what was the dutv of the District, 
then the first question of fact is: Was the intersection in a 
dangerous and unsafe condition for automobile traffic; and 


if you find it was, was this condition due to the failure of 


the District of Columbia to exercise reasonable care? 


91 Now if vou find that the intersection was in a dan- 

gerous condition, it is necessary for you to find from 
a preponderance of the evidence that the defendant either 
had actual knowledge of its dangerous condition so as to 
repair it, or that the dangerous condition had existed for so 
long a time that the proper authorities of the District could 
not help, in the exercise of ordinary care and diligence, 
from knowing that fact. Of course, if you find that it did 
have actual knowledge of it, that is enough. If vou find 
that it did not have actual knowledge of it, but you find 
that there was sufficient time for them, if they had been 
diligent, to have had knowledge of it, then the law imputes 
knowledge to them, and that is enough. Actual knowledge 
to the Highway Department or to the Police Department 
would be actual knowledge of the District of Columbia 
itself. 


The jurors are instructed that before they can return a 
verdict against the defendant, the District of Columbia, 
thev must find from the evidence not onlv that the roadwav 
at the point of the accident was unsafe and dangerous but 
also must find, from a preponderance of the evidence, that 
the defendant had either actual notice of the unsafe condi¬ 
tion, or that the same was so apparent that the defendant 
should have known of such dangerous condition had it exer- 
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cised reasonable care in time to have adopted precautions 
against injury at this location. 

Now, of course, if you decide those questions in favor of 
the defendant, that is the end of the matter. If you decide 
them in favor of the plaintiff, then the remaining question 
of fact is, was the plaintiff himself guilty of contributory 
negligence. 

Every person has the right to make use of the public 
streets in a lawful way. In so doing he should obey the 
traffic laws and use reasonable care for his own s|afety and 
the safety of others who are in his automobile. 

When Mr. Chessin approached this intersection at Six¬ 
teenth and Irvin Streets, he had the right to assume 
92 that the roadwav at the intersection was in a reason- 
ably safe condition for anyone using it who was not 
violating the traffic laws. 

° . i 

Now the District of Columbia claims that tliej plaintiff 
was negligent in several respects; that he operated his car 
negligently; that he did not keep a proper lookout, and that 
he operated at a speed greater than was reasonable and 
proper, having regard to the width of the public highway, 
the use thereof, and the traffic thereon, or so as to endanger 
any property or individual. 

On this contention the burden of proof is upoif the de¬ 
fendant to show the facts to you by a fair preponderance of 
the evidence. If you believe that the fair prepohderance 
of the evidence does show that the plaintiff, Mr. I Chessin, 
at the time of the accident was operating his car iji a care¬ 
less and negligent manner, and that he was not keeping a 
proper lookout, or that he operated his car at a rate of 
speed greater than was reasonable or proper, having re¬ 
gard to the width of the public highway, the use thereof, 
and the traffic thereon, or so as to endanger any property or 
individual, and that this negligence contributed to cause the 
accident, then the plaintiff would not be entitled to recover. 

Now as you know from your other experience, if you de¬ 
cide that the plaintiff is not entitled to recover, thgt is the 
end of the matter. If you decide that the plaintiff is en¬ 
titled to recover, then you will take up the question of his 
damages. 

If you find that the plaintiff is entitled to a verdict, you 
should award him such sum as will reasonably and fairly 
compensate him for his losses. 
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Now bear in mind that vour verdict, if von find one in 
favor of the plaintiff, is not for any suffering or injuries 
that Mrs. Chessin herself mav have undergone. That is not 
involved in this case. The only question here is what dam¬ 
ages did Mr. Chessin himself undergo, or what would be 
fair and reasonable compensation to him, not to his wife. 
Vv r e are only concerned, first, with the question of liability; 

and then, in a measure, the nature of her injuries, be- 
93 cause upon the nature of her injuries depends the 
obligation of her husband to call in doctors to cure 
her; and his loss of consortium. 

Now the sum to which he is entitled would include actual 
expenses to which he has been put in endeavoring to cause 
his wife to be cured of her injuries; and the damages for 
his loss of consortium. 

Now with the approval of counsel I am going to ask you 
to separate those sums, if you find a verdict for the plain¬ 
tiff; 1 am going to ask vou in one item to give the medical 
expenses, the hospital expenses and the other expenses; 
and in the other the damages for loss of consortium. 

So, now, first taking up the medical and hospital ex¬ 
penses. Under the law in force in this District a husband 
is legally liable for the reasonable medical expenses of his 
wife. He is entitled to employ such doctors as are reason¬ 
ably necessary to bring about her cure from injuries grow¬ 
ing out of the accident. He was not onlv entitled to do 
it, but it was his duty to do it, and he is, himself, legally 
responsible for those reasonable expenses. 

Now in this case the evidence shows that the husband 
employed a number of doctors, and had his wife in the 
hospital and sanitarium, and counsel, in a very proper 
endeavor to get rid of all uncontroverted questions have 
agreed among themselves that the expenses of that kind 
that were incurred were to the extent of $894. That sum 
is correct, is it, gentlemen? 

Mr. Lynch, Yes, Sir. 

Mr. Turco: Yes, Sir. 

The Court (continuing): Now, they agree that that in¬ 
cludes the hospital and sanitarium expenses, except Dr. 
Hoffman’s bill. They are not able to agree on that, so 
that is a question you must decide. So if you find that the 
plaintiff is entitled to a verdict, the sum of $894, plus what- 
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ever sum you think is a reasonable and fair charge for the 
services reasonablv rendered bv Dr. Hoffman, should 

94 be the amount of your verdict on that point. 

As to Dr. Hoffman, the defendant contends that 
his bill is not a fair bill; but that it is too higli.J It is not 
necessary to reflect at all upon Dr. Hoffman in making 
that contention. The plaintiff in this case, Mr. Chessin, 
is responsible legally to Dr. Hoffman for a fair and rea¬ 
sonable charge, and he is entitled to recover, if anything, 
the amount for which he is legally liable to Dr.j Hoffman. 

Now with respect to Dr. Hoffman’s services, two ques¬ 
tions are open for your consideration: 

First, whether the services were reasonable :ind neces¬ 
sary to bring about a cure or to alleviate the [sufferings 
* of Mrs. Chessin. | 

And, second, what was a reasonable charge foij the serv¬ 
ices which were reasonable and necessary to thajt end? 

You have heard the testimony on this subject, and it is 
for you to determine what services were reasonably per¬ 
formed bv Dr. Hoffman. If you think anv of tilt services 
performed were not reasonably necessary then you should 
eliminate such as you think were not reasonably necessary. 
And then it is for you to decide what you think| is a rea¬ 
sonable and fair compensation to be paid to Dr. Hoffman 
for the services reasonably performed by him. 

Now on this point the burden is on the plaintiff to estab¬ 
lish his case by a fair preponderance of the evidenbe. And, 
of course, the plaintiff is not entitled to recover anything 
here for medical expenses for injuries or illnessbs, which 
did not arise out of the accident on January 7th, lj)29. Mr. 
Chessin is legally liable only for a reasonable bill. 

Now a claim is also made for future expense^ of that 
kind. The law on that subject is this: If a preponderance 
of the evidence shows that Mrs. Chessin’s injuries are per¬ 
manent and that she will probably have need foif further 
medical attention because of her injuries growing out of 
the accident, you should take that into consideration in 
fixing the amount of the plaintiff’s damage^. 

95 Now under this same head of medical Expenses 
comes the testimony with reference to the trips taken 

during three summers to Pen Mar. The testimony tends 
to show that in the summers of 1929, 1931 and 1932, plain¬ 
tiff sent his wife to spend a part or all of the Rummer, 
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as I recall, from four to thirteen weeks, at Pen Mar. I 
believe it was four weeks in one summer, and 12 or 13 
weeks in other summers. The iilaintiff asks that you in¬ 
clude in his compensation the sums which he spent for the 
board of his wife and one of his daughters who accom¬ 
panied her on each trip. 

Now when a person has been injured as a result of the 
negligent act of another, the rule is that the jury should 
fix upon such sum as will fairly and reasonably compensate 
the injured person, and that would include the medical 
expenses. 

Now the question here is what was reasonable and neces¬ 
sary to endeavor to bring about a cure of Mrs. Chessin. 

If you believe that a preponderance of the evidence shows 
that it was reasonablv necessarv for her to go a wav dur- 
ing the summers mentioned in order to endeavor to be 
cured of her injuries growing out of the accident, then it 
would be appropriate to include in the verdict the reason¬ 
able expenses of such trips. 

If you believe that all the trips were necessary, then you 
will include them all. If vou believe some were reasonablv 
necessarv, andi others not, vou will include those that vou 
think were reasonablv necessarv. 

If you believe from the evidence that it was reasonably 
necessarv for Mrs. Chessin on those trips to be accom¬ 
panied by an attendant, and that the daughter went as an 
attendant, .then you should include the expenses incurred 
bv plaintiff on behalf of the daughter in vour verdict. 

But if you believe that the daughter accompanied her 
mother for pleasure, and that it was not reasonably neces¬ 
sary that she should accompany the mother to take care 
of the latter, then vou should not include anvthing because 
of the expenses of the daughter. 

96 Now, of course, you will understand that in con¬ 
nection with these trips the plaintiff is only entitled 
to recover his additional expenses, only the additional ex¬ 
pense that he was put to over what it would have cost 

him if thev had remained at home. So if vou find there 
• % 

was any reduction in the expenses of the household by 
reason of their being away, then you should take that into 
consideration in determining what, if anv sum vou will 
reach on this question of actual expense. 
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Now those three items that I have given theii, would be 
covered in the first sum that you must reach: T^he medical 
expenses of $894, which are agreed on; the fa|r and rea¬ 
sonable amount of Dr. Hoffman’s bill; and th^ fair and 
reasonable charge, if you think the expenses w<Jre reason¬ 
ably incurred, of one or all of those summer trips to Pen 
Mar. 

Now we come to the other item which I am asking you 
to find separately the loss of consortium. 

Under our law the husband is entitled to the slociety and 
assistance of his wife. If by reason of an injury done to 
the wife lie is deprived of any or all of these tilings, then 
the law gives him the right to recover. 

In fixing upon this sum you should consider the evidence 
with respect to the loss of society, the comfort, and the aid 
of the wife. The plaintiff gave evidence that qefore this 
injury his wife had been able to do all of the Work about 
the house, and that after her injury a servant had been 
necessarv. And if you believe that this had been estab- 
fished by a fair preponderance of the evidence, you should 
take this into consideration in fixing upon the amount of 
damages to be awarded for the loss of consortiupi. 

The plaintiff testified that since the accident the wife had 
not been able to have sexual intercourse with liinji. If you 
believe the preponderance of the evidence shows jslie could 
not perform this act, you should take that into cjonsidera¬ 
tion in arriving at the amount of the damages f^r loss of 
consort ium. 

As to this loss of consortium, there is nothing in 
97 the declaration with respect to the future, so in tak¬ 
ing this into consideration you will only j consider 
what has been proven in the past. 

Mr. Turco: Then, if Your Honor please, I move for leave 
to amend here and now. 

The Court: No; I deny that. i 

Mr. Turco: Then I except. 

The Court: Is there anything else? 

Mr. Turco: No, Y 7 our Honor. 

Mr. Lynch: I suggest that Your Honor tell the jury that 
in determining the question of reasonable care t^ be ex¬ 
ercised by the defendant, they should take into considera¬ 
tion the section of the city in which it happened. 


6—6040a 
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The Court: I think that should be done. Here is the 
declaration, gentlemen. 

Mr. Turco: If the gentlemen want the photographs, or 
any of the maps, Your Honor, we are perfectly willing to 
let them have them. 

Mr. Lvnch: We are too. 

V 

A Juror (Mr. Shelton): May it please, Your Honor, is 
there any definite amount in the declaration, or is there a 
limit in the declaration? 

The Court: There is a definite limit named in the decla¬ 
ration, beyond which you cannot go. 

98 The foregoing is the substance of all the testimony 
bearing upon the exceptions herein reserved on be¬ 
half of the defendant. 

And thereupon, and as to all of said exceptions were 
duly noted, and allowed as aforesaid, and duly entered 
upon the minutes of the Court before the jury retired 
to consider its verdict, and because the matters and things 
hereinbefore recited are not matters of record, in order 
to make the same a part of the record herein, which is 
hereby ordered, so that the defendant mav have their case 
reviewed on appeal, the defendant by its counsel moves the 
Court to sign and seal this, its bill of exceptions, and for 
the same force and effect as if each and every exception 
had been separately signed and sealed, which motion is 
granted by the Court, and thereupon the defendant ten¬ 
dered this, its bill of exceptions, and requests the Court to 
sign and seal the same, which is accordingly done, now for 
then, this 21st day of June, 1933. 

1 . JESSE C. ADKINS, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6040. District of Columbia, a municipal corporation, 
appellant, vs. Bernard Chesin. Court of Appeals, District 
of Columbia. Filed Aug. 1, 1933. Henry W. Hodges, Clerk. 
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ADBREVLATIONSi Sf. Self Moth. Mother Son Son X. Examination O. Operation P. Prescription V. VUlt U.X* Urine Examination 

Wf. Wife Dtr. Daughter Cd. Child C« Coneultatfen * Dr. Dreealnf A. Accouchement D. Death N. Night Cell 
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ABBREVIATIONSj Sf. Self • Moth. Mother Son Son X. Examination O. Operation P. Prescription V. VUlt U.X, Urine Examination 

Wf. Wife Dtr. Daughter Cd. Child C, Coruulutlon Dr. Dreaelng A. Accouchement D. Death N. Night Call 
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NAME 



ABBREVIATIONS: Sf. S«If Moth. Mother Son Son X. Examination O. Operation P. Prescription V. Vlilt U.X. Urine Examination 
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BRIEF FOR APPELLEE 


STATEMENT OF CASE 

While the statement of the case contained in appel¬ 
lant’s brief is substantially correct, there are, how¬ 
ever, many omissions and erroneous statements therein 
which will be pointed out specifically in the discussion 
of the points of law involved, rather than to paus^ here 
and incorporate at this time a lengthy statement 0f the 
case as the appellee conceives it to have been devel¬ 
oped, and as shown by the printed record. 
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The points of law raised by the appellant will be 
discussed herein in the order in which they appear in 
appellant’s brief and under the same titles. 

For convenience the appellant will be referred to 
herein as the defendant and the appellee as the plain¬ 
tiff, the positions occupied by them respectively in the 
lower court. 

It would seem that the question of liability is settled 
by the decision in D. C. vs. Chessin, 61 App. D. C. 260. 

ARGUMENT 

The Court should not have admitted evidence of the instal¬ 
lation of a storm-water sewer system at the intersection 
in question 

Assignment of Errors Nos. 12, 14, 15 and 16 
(Appellants Brief, p. 5) 

The defendant’s witness, Whitehurst, in charge of 
the Highway Department of the District of Columbia, 
which includes all streets and roads (R., p. 55) 
testified: 

4 ‘That there were not storm water sewers in 
that area. * * * That where there is no storm 
water sewer to take the surface water from the 
street it is necessary to have gutters, otherwise 
the flow of water would soon wash out and dete¬ 
riorate the roadwav.” 

This testimony was given in chief, brought out by 
the defendant from its own witness. 

The witness Grabill testified on direct examination 
that at the time of the accident he was the Superin¬ 
tendent of Suburban Roads and Engineer of Main¬ 
tenance (R., p. 46) and testified: 

“There were no sewers in that section of the 
Citv in Januarv, 1929, for carrving storm water. 
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or wliat is known as surface water. Unless the 
gutters were constructed to carry away the surface 
water at times of heavy rain the water would 
overflow the gutters and scour and wash thej stones 
and macadam out of the roadway.” 

This testimony was brought out by the defendant 
from its witness on his direct examination. 

The above quotations establish beyond any question 
that the purpose of the defendant in offering sucji testi¬ 
mony in chief, by its chief highway engineer, jsvas to 
lead the jury to believe, and in fact to establish tb their 
satisfaction that the maintenance of the gutters across 
Irving Street in the condition in which they werq main¬ 
tained, was necessary because of the absence ^t that 
point of any storm water sewer. 

Counsel in his brief may now try to abandon the 
position thus assumed at the trial, but the testimony 
of the witness Whitehurst, in chief, brought out by 
questions propounded by counsel for the defendant, 
uncontrovertibly establishes his purpose, thus: 

“THAT WHERE THERE IS NO S^ORM 
WATER SEWER TO TAKE THE SURFACE 
WATER FROM THE STREET IT IS NECES¬ 
SARY TO HAVE GUTTERS” (Record, p. 57). 

* 

In this connection the observation of the Court is 
most significant. 

“The Court stated that he deemed the testimony 
admissible on the fact of whether the District was 
exercising reasonable care to have a reasonably 
safe crossing at that point and that the testimony 
of the defendant was addressed to the proposition 
that because of the need to protect the road from 
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water this was the proper way of intersecting it” 
(R., p. 62). 

"With this testimony offered bv the defendant as a 
part of its case in chief, the defendant’s leading engi¬ 
neer testifying that where there are no storm water 
sewers to take the water from the street it is necessary 
to have gutters, and his positive testimony that there 
were no storm water sewers in the area of the accident, 
and the testimony of the witness, Grabill, that there 
were no storm water sewers at that point, the plain¬ 
tiff produced the witness, Donovan, with the official 
records of the District of Columbia to show beyond 
question that there was in existence at the time and 
place of the accident storm water sewers, a positive 
direct contradiction of the testimony of both the wit- 
nesses, Whitehurst and Grabill. 

The defendant having assumed the position that 
“where there is no storm water sewer to take the sur¬ 
face water from the street it is necessary to have gut¬ 
ters” (Rec., p. 57) now complains because evidence was 
introduced in rebuttal to positively demonstrate that 
the evidence of the witnesses, Whitehurst and Grabill, 
was not in accord with the facts. No clearer case of 
the propriety of rebuttal testimony can be imagined. 

The defendant was permitted, after this rebutting 
testimony, to recall both the witnesses, Whitehurst and 
Grabill, and they were permitted to explain what they 
meant in the use of perfectly plain, understandable 
English, and the witness, Whitehurst, gave his expla¬ 
nation of what he meant in the use of perfectly plain, 
simple words (R., p. 64) and likewise the witness, Gra¬ 
bill, testified as to what he meant in the use of the 
simplest language (R., p. 67). 
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Why counsel should in his brief observe, “ Appellee’s 
counsel did not attempt to offer this evidence in the 
case in chief, and it was not introduced in thb trial 
of the case of Mary Chessin vs. District of Columbia,” 
(Appellant’s brief, p. 9), is a matter which pannot 
be comprehended. 

The question of the necessity for the existence of 
gutters because of the want of storm sewers was not 
introduced by the defendant in its case in the base of 
Mary Chessin vs. District of Columbia. 

The question of the necessary existence of gutters 
because of the want of storm sewers was introduced 
into the case at bar by the defendant as a part| of its 
case in chief, and the testimony offered by the plaintiff 
was to rebut the testimony of this alleged necessity 
for the gutters and to explode and destroy tlnj very 
theory upon which the witness, Whitehurst, saic| their 
verv necessitv existed. 

It is perfectly evident from the result of th4 trial 
that the jury attached little or no weight to the| falla¬ 
cious explanations offered at the belated hour lj>y the 
witnesses, Whitehurst and Grabill. 

The Court should not have permitted a recovery for loss of 

consortium 

Assignment of Errors Nos. 10 and 11 (Appellant’s Brief, p. 11) 

While there are a few cases sustaining, in particular, 
the position of appellant, the right of recovery for 
loss of consortium is established in the District of 
Columbia by the case of Railroad Company vs. Hickey, 
12 App. D. C. 269. 

In other jurisdictions the overwhelming weight of 
authority sustains the right to such recovery. The 
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decisions of the state courts, as well as the English 
decisions, are collected in an excellent and exhaustive 
note on the “Husband’s right to damages for loss of 
consortium due to personal injury to wife” in 21 A. 
L. R., p. 1517. 


Denial of instructions 

Assignment of Errors No. 19 (Appellant’s Brief, p. 16) 

With respect to this assignment of error it is re¬ 
spectfully submitted that the charge of the Court to be 
found on pages 75 and 76 of the record completely dis¬ 
poses of the same as the charge of the Court fully 
covered the propositions asserted in the instructions 
denied. 


Denial of Instruction No. 17 (Appellant’s Brief, p. 19) 

It is submitted that a defendant having the burden 
of proof on the question of contributory negligence 
must at least produce some affirmative evidence to sup¬ 
port its plea and cannot rely upon negative testimony 
of the appellee. 

There should have been a directed verdict in favor of 

appellant 

Assignment of Errors Nos. 20 and 21 (Appellant’s Brief, p. 20) 

It is confidently asserted that the case of Gunning 
vs. Cooley, 58 App. I). C. 304, affirmed 281 U. S. 90, 
disposes of this assignment of error. 

It is further to be noted that no exception was taken 
to the charge of the Court. 

There being a conflict in the testimony, it would 
seem that this was typically a case for the jury. 

It is submitted that the question of liability in this 
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case was settled by the decision of this Court in Dis¬ 
trict of Columbia vs. Chessin, 61 App. D. C. 260. 

i 

The Court should have permitted appellee’s wife to testify 

as to speed of the automobile 

Assignment of Errors No. 9 (Appellant’s Brief, p. 26) 

It is settled that a party litigant may by the direct 
examination of his witness limit the cross-examination. 
In this case the question asked by the defendant, objec¬ 
tion to which the Court sustained, was clearly not 
responsive to the direct examination. Defendant!could 
have called the witness as its own. 

That a party may by the direct examination if his 
own witness limit the cross-examination is settled by 
the following authorities: 

i 

Heard vs. United States, 255 Fed., at p. 83$; 
Tucker vs. United States, 5 F. (2d) 823; ! 
Brace vs. Northern Pacific R. R. Co., 63 ^Vash. 
417. j 

Effect on other cars passing over the gutters 
Assignment of Errors No. 8 (Appellant’s Brief, p. 29) 

This assignment of error, it is respectfully submitted, 
is disposed of and settled by the decision of this Court 
in District of Columbia vs. Chessin, 61 App. D. 0. 260. 

The Witness Anderson was not a qualified highway engineer 

Assignment of Errors 1 to 7, inclusive (Appellant’s Brief, p. 30) 

Likewise this assignment of error is disposed of by 
the decision of this Court in District of Columbia vs. 
Chessin, 61 App. D. C. 260. j 
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CONCLUSION 

A petition for a rehearing of the decision of District 
of Columbia vs. Chessin, 61 App. D. C. 260, was filed, 
and was denied, and it would appear that this is a 
second attempt to obtain a rehearing on the question 
of liability upon the same facts. 

It is submitted that a fair trial was had, the lower 
court having before it the decision of this Court in 
District of Columbia vs. Chessin, supra , and that no 
error has occurred prejudicial to the rights of the 
defendant, and it is submitted that the judgment should 
be affirmed. 

Respectfully submitted, 

T. Morris Wampler, 

Joseph C. Turco, 

i Attorneys for Appellee. 


December, 1933. 




